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Joun Jounson, plaintiff in error, vs. Toe State or Groreta, 
defendant in error. 


[1.] If an indictment contain two counts varying the charges against the de. 
fendant for the commission of the same act, when, on the conviction of the 
defendant on either, the grade of punishment may be the same, the Attorney 
General cannot be compelled to elect on which count he will put him on 
trial. : 

[2.] Whether a pistol is loaded with bail, is not an issuable fact on the trial of a 
prisoner on the statute for the offence of shooting at another, and it is not er 
ror for the Court to refuse to charge the jury, without such proof they cannot 
convict. 

[3.] To refuse to give a request of counsel in charge to the jury, which is not 
authorized by the law or facts of the particular case, is not error. 


Indictment for assault with intent to murder, &c. Tried 
before Judge Hott, in Richmund Superior Court, at Novem- 
ber Term, 1858. 


There were two counts in this indictment; one for an as- 
sault with intent to murder, the other‘for shooting at another. 
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Prisoner’s counsel, at the opening of the case, objected to 
the joinder of these two counts in the same indictment, and 
moved that the State be required to elect upon which count 
it would proceed. The Court overruled the motion, and 
prisoner excepted. 

After the testimony was closed, and argument by counsel, 
prisoner’s counsel requested the Court to charge, “ that there 
must be proof that the pistol was loaded with balls, as charg- 
ed in the second count; otherwise, the prisoner could not be 
convicted under that count.” The Court refused to charge 
as requested, and counsel for defendant excepted. 

The Court, in commenting upon the evidence, said to the 
jury, that “ he, the defendant, was there armed with a mur- 
derous weapon, with a riotous intent.” To which remark 
defendant’s counsel excepted. 

The counsel for defendant further requested the Court to 
charge, “that if they (the jury) find that the defendant had 
left the yard of the prosecutor, then the prosecutor was not 
justified in following him, defendant, out into the street, and 
making an assault upon him.” This request the Court re- 
fused to give in charge, and defendant excepted. 

Judge Hott, in certifying the bill of exceptions, states, in 
relation to the exception to his remarks and comments on the 
evidence, that he did not comment on the evidence, but sim- 
ply referred to it—hearing that defendant came to the house 
armed with a loaded pistol, and when there, behaved in a 
very riotous and disorderly manner; that the jury were re- 
ferred to this evidence, in considering the question of mal- 
ice, which they were instructed was an essential ingredient 
of the crime charged in the first count in the indictment. 


E. J. Waxxer, for plaintiff in error. 


Attorney General McLaws, contra. 
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By the Court.—McDonatp, J. delivering the opinion. 


[1.] The first ruling of the Court below to which excep- 
tion is taken, is the refusal of the presiding Judge to compel 
the Attorney General to elect on which of the two counts in 
the indictment he would put the defendant on his trial. If 
the two offences charged against the prisoner may be joined 
in the same indictment, the appeal was to the discretion of 
the Court—the exercise of which, public justice seldom calls 
for, and this Court will not control. Ifthe two counts were 
improperly joined, the indictment might have been demur- 
red to, and the exception, therefore, comes too late at the 
trial. 

The two counts were very properly joined in one indict- 
ment. They are founded on the same act of the defendant. 
If the shooting was with malice, he was guilty of the crime 
charged in the first count; if it was without malice, but not 
in self-defence, he was guilty under the second count. 

[2.] It is difficult to conjecture the reason of the request of 
the Court to charge the jury, that “there must be proof that 
the pistol was loaded with balls, as charged in the second 
count, otherwise, the prisoner could not be convicted under 
that count,” as there was evidence that the pistol was load- 
ed with powder and balls, But the Act does not require that 
proof should be made that the pistol was loaded with balls. 
With what it was loaded was not an issuable fact, and the 
instructions ought not to have been given. 

The assignment of error that the Court commented on the 
evidence, is not certified to by the Court, and we will not ex- 
press an opinion on it. I will remark, however, that there 
can beno objection to the presiding Judge’s summing up to 
the jury, the evidence on both sides of a cause, and submit- 
ting the points distinctly to the consideration of the jury, to 
which the testimony applies, taking care to express no opin- 
ion as to what had been proven, so as to avoid what the 
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statute was intended to guard against—the power of the 
Court’s influence with the jury upon the facts. 

[3.] The last request made of the Court to charge the ju- 
ry, by the counsel for the defendant, ought to have been re- 
fused. There is no evidence in the record that the prosecu- 
tor followed the defendant out of the yard into the street and 
assaulted him. But if this had been true, it depended on 
the nature of the assault, whether the defendant ought to 
have been acquitted on both counts. 


Judgment affirmed. 





. 


Joun Hines, plaintiff in error, vs. Toe Stats or Groreta, 
defendant in error. 


[1.] An indictment for selling liquor to a slave, alleged that it was the second 
offence. 

Held, That this was an allegation for the jury and not for the Court. 

[2.] It is sufficient, ifthe offence be stated in the language of the code. 


[3.] When liquor is furnished to a slave, it is to be presumed, prima facie, that 
itis furnished for the slave’s own use. 


[4.] The Act of 1550, which renders attorneys at law incompetent to testify in 
certain cases, does not extend tothe Aitorney General. 


Certiorari, in Richmond Superior Court. Decision by 
Judge Hort, at November Term, 1858. 


John Hines was indicted in the City Court of Augusta, 
for the offence of selling or furnishing whisky to a slave, 
without the knowledge or consent of the owner of said slave. 
The indictment also alleged, that the defendant had been 
convicted of the same offence, at the May Term, 1856, of 
said City Court. 
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Upon the trialin the City Court, defendant was convicted, 
and the Judge sentenced him to imprisonment for thirty days, 
and to pay a fine of two hundred dollars—being the punish- 
ment authorized for a second offence. 


The defendant sued out a certiorari to the Superior Court, 
and alleged that he had been unlawfully convicted and sen- 
tenced, and that errors had been committed in said City 
Court, in this, viz: 

Ist. That the indictment “ charged the defendant with sel- 
ling to or furnishing liquor toa slave,’ which were two 
separate and distinct offences. 

2d. That thename of the owner of the slave was not set 
out in the indictment. 

3d. That it having been alleged in the indictment that 
defendant had been formerly convicted of a similar offence, 
it was incumbent on the State to prove this fact to the jury; 
which proof was not furnished, but said City Court held that 
such proof was not necessary to be submitted to the jury. 

4th. That said City Court charged the jury, that furnish- 
ing a slave in person with liquor, was prima facie evidence 
that it was furnished for the slave’s own use. 

5th. That said City Court, after defendant was convicted, 
allowed the Attorney General to establish a copy of the in- 
dictment under which defendant was formerly convicted, in 
lieu of the original, and allowed said officer to prove by his 
own oath, the contents of said original indictment. 

6th. That the said City Court, upon the question of iden- 
tity, raised by defendant’s counsel, upon the motion to pass 
sentence, allowed the Attorney General to prove, by his own 
oath, that defendant was the same person who had been for- 
merly convicted of the same offence—the presiding Judge 
passing upon that fact and refusing to refer it to a jury, as 
claimed: and moved for by defendant’s counsel. 

Upon the hearing, and after argument, the Judge of the 
Superior Court held, that no error had been committed by 
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the City Court, and dismissed the certiorari ; and to this de- 
cision defendant excepts. 


E. J. Waxxer, for plaintiff in error. 


Attorney General McLaws, for the State. 


By the Court—Bernnine J. delivering the opinion. 


The offence charged against Hines, was charged as a se- 
cond offence. The Court toi the jury, “that no proof of a 
former conviction, was necessary.” The jury found a gene- 
ral verdict of “guilty.” Afterwards, the Court itself heard 
evidence, as to whether the offence was a second one, and 
on that evidence came to the conclusion, that it was, and sen- 
tenced Hines to a punishment much too great for any but a 
second offence. 

We think, that the question, whether the offence was a se- 
cond one, or not, was a question forthe jury. In every such 
question, identity is involved, and that, beyond a doubt, isa 
matter for the jury. Nor is it meant, that all the other mat- 
‘ters involved in the question, may not also be for the jury. 
It is a general principle, that whatever it is necessary to al- 
lege, itis necessary to prove. And no authority was read to 
us, to show that the case of an allegation, that the offence is 
a second one, is an exception to the rule, and we do not know 
of any such authority. The allegation is certainly one of 
the first importance to the accused, for if it is true, he be- 
comes subject to a greatly increased punishment. 

[1.] We think then that the charge was erroneous. 

It is hardly necessary to say, that we are not to be un- 
derstood as meaning, that it is not permissible for a jury to 
find the accused not guilty of this part of the charge, but guil- 
ty of all the other part of it. 

This charge was made the third ground of the petition for 
the certiorari. 
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[2.] There is nothing in the first ground of the petition. 
The offence is stated in the language of the code. 

The second, was abandoned. 

[3.] The charge excepted to in the fourth, was, as we 
think, clearly right. 

[4.] We see nothing in the fifth ground. The Court cer- 
tainly, had the power to receive secondary evidence of a lost 
paper. The Attorney General was competent as a witness, 
We hardly think, that the State can be considered “ the cli- 
ent” of the Attorney General, in the sense of the word, cli- 
ent, as used in the Act of 1850, rendering attorneys at law 
incompetent to testify in certain cases, 

The disposition of the third ground, makes a disposition 
of the sixth. 

The result is, that we think, that the Court below should 
have sustained the certiorari on the third ground, and have 
ordered a new trial. 


Judgment reversed. 





Mary FE. Purtures, and others, by their guardian, plaintiffs 
in error, vs. BriewamM, Kexiy & Co., and others, owners 
of the steamboat Hartridge, defendants in error. 


[1.] It is wrong to grant a nonsuit, if the evidence is sufficient to authorize the 
jury to find for the plaintiff, although it may not be sufficient to require them 
to do so. 

[2.] If a common carrier deviates from the regular route, and the goods are 
lost, it is a conversion. 


[3.] A motion to amend, made after nonsuit awarded, but not entered, is intime. 
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Trover, in Chatham Superior Court. Decision by Judge 
FLEemineG, at January Term, 1858. 











This was an action of trover, for the recovery of 110 bales 
of cotton, which the declaration alleges was the property of 
plaintiffs, and which the defendants, the owners of the 
steamboat, the Charles Hartridge, “ had found and convert- 
ed,” &c. 

The facts of the case were about as follows: These 110 
bales of cotton were lying at plaintiffs’ landing on the Ocmul- 
gee river, in the county of Pulaski, hauled there for the pur- 
pose of being shipped to Savannah. The captain of the 
steamboat, in going up the river for freights, took on board 
this cotton, and as plaintiffs allege, without any order from 
them, or without their knowledge or authority. The boat 
proceeded up the river for more cotton, and after getting in 
a full load, returned downwards en route for Savannah, and 
before reaching the place from which they took plaintiffs’ 
cotton, she ran upon a snag in the river, and in the effort to 
run ashore, her boiler exploded, and the boat, together with 
all the cotton on board, except six or seven bales, was burnt. 

After plaintiffs closed their testimony, defendants moved 
for a nonsuit, on the ground that case and not trover was the 
proper form of action. The presiding Judge, after argument, 
granted the motion for a nonsuit, but immediately upon the 
conclusion of the announcement of the opinion of the Court, 
and before the judgment of nonsuit was or could have been 
reduced to writing, and entered on the minutes of the Court, 
counsel for plaintiffs moved to amend the declaration by ad- 
ding acountin case. To this motion defendants’ counsel 
objected. The Court sustained the objection, and overruled 
and refused the motion to amend, and counsel for plaintiffs 
excepted. 


Hon. C. B. Core; and T. P. Srusss; for plaintiffs in error. 


J.E. Warp; and E. A. Niszer, contra. 
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By the Court.—Brnnine J. delivering the opinion. 


Was the nonsuit right? 

It was put upon the ground, that not trover, but case, was 
the remedy. 

[1.] It is wrong to award a nonsuit, if the evidence is suf- 
ficient to authorize the jury to find for the plaintiff, although 
it may not be sufficient to require them to do so. 

If there was a conversion of the cotton, trover was the 
proper remedy. This may be assumed. Of course, if tro- 
ver was the proper remedy, the nonsuit was wrong. 

It follows, that if the evidence was sufficient to authorize 
the jury to find that there was a conversion, the nonsuit was 
wrong. 

We think, that the evidence was sufficient, to authorize 
the jury to find a conversion. 

If the boat took the cotton from the river bank, without au- 
thority, that, it is clear, was a conversion. And the evi- 
dence was, perhaps, sufficient to authorize the jury to find, 
that the boat did so take the cotton. 

[2.] If the boat took the cotton by agreement, but an agree- 
ment to carry the cotton to Savannah, and, instead of going 
the ordinary route to Savannah, went anextraordinary route, 
and while out of the ordinary route, the cotton was lost, that 
was a conversion. It would be a breach of the contract by 
misconduct—something positive. And every such breach 
ofsuch a contract is aconversion. Wheelock vs. Wheelright, 
5 Mass. 104; Stor. Bail, sections 232, 269, 396, 413. 

And the evidence was sufficient, to authorize the jury to 
find, that the boat did start to Savannah by an extraordina- 
ry route. The evidence was, that the boat, after taking the 
cotton on board, went wp the river, some ten miles, and, that 
before it got back to the place at which it had taken the cot- 
ton on board, the accident occurred by which, the cottun was 
lost. And there was no evidence that this conduct was ac- 


cording to any usage. 
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Here, then, was evidence sufficient to authorize the jury 
to find a conversion, provided, the act of the boat, (i. e. of 
the master,) is to be considered the act of the owners, who 
are the defendants, And, as at present advised, we think, 
that it is to be so considered. 

The question, whether the owner of a boat or other vessel, 
is liable for the tortious acts of the master, is one of great 
importance. And it was hardly argued at all, in this case. 

And hence it is, that, we merely say, that, as at present 
advised, we think, that if there was in this case,a conversion 
by the master, it was to be deemed a conversion by the own- 
ers; for we wish the general question to be considered, as 
still an open one. 

Our conclusion, then, is, that the Court erred in awarding 
the nonsuit. 

[3.] And this being the conclusion, it becomes unneces- 
sary to decide the question, whether the motion to amend 
ought to have been sustained. But as we have an opinion 
on that question, we may as well expressit. We think that 
the motion ought to have been granted. 15 Ga. 110. 


Judgment reversed. 





JosepH A. Graves, et al., plaintiff in error, vs. SAMUEL 
Warner, defendant in error. 


A Deputy Clerk is authorized, in virtue of his appointment to administer to a 
party applying for an appeal, an oath that he is unable from his poverty to pay 
costs and give security for the eventual condemnation money. 


In equity, motion to dismiss appeal, in Burke Superior 
Court. Decision by Judge Hout, at April Term, 1858. 
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This was a cause in equity, in forma pauperis, pending 
upon the appeal. 

Defendants moved to dismiss the appeal upon the ground, 
that no affidavit had been made or filed as required by sta- 
tute; that the paper purporting to be an affidavit, executed 
and filed by complainant, upon entering said appeal, was 
not an affidavit, it being sworn to before the deputy Clerk of 
the Superior Court, who was not authorized to administer an 
oath. 

The Court refused the motion to dismiss, and allowed 
complainant then to make oath and proceed with his cause. 

To which decision defendant excepts. 


Joun T. SHewmaxe, and A. H. H. Dawson, for plaintiff 
in error. 


SNEAD, contra. 


By the Court—McDonatp J. delivering the opinion. 


The only question in this case is, whether the Deputy 
Clerk, who administered the oath to the applicant for an ap- 
peal, had authority in law to do it. 

The Judiciary Act of 1799, vests the Clerks with power to 
administer all oaths appertaining to the business of their 
office. Cobb 574. The Legislature in 1817, for the conven- 
ience “ of the good citizens of this State,” authorized Clerks 
to appoint deputies. (Cobb 206. The object of the Act was 
to supply a person with equal powers with the Clerk, in re- 
gard to all business pertaining to his office, that the public 
might not be put to inconvenience by his occasional absence. 
By law, appeals must be entered in the Clerk’s office. It is 
the duty of the Clerk to attend to entering them; to receive 
and judge of the sufficiency of the security, in case’ 
security is required: to administer affidavits in cases where 
the party applying for an appeal is unable,to pay costs and 
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give security, &c. &c. If the deputy cannot perform all these 
office duties during the absence of the principal, the object 
of the law authorizing the appointment of deputies would 
be defeated. The law itself would be prostrate. Regularly, 
a deputy cannot have less power than his principal. Sa/- 
keild, 95. But we confine this strictly to the office business 
and duties of Clerk. We do not determine, that now the 
Clerk is vested with power to administer affidavits in rela- 
tion to matters not pertaining to his office, that the deputy 
in virtue of his appointment is authorized to administer such 


oaths. 
Judgment affirmed. 


Cuarves J, CARPENTER, plaintiff in error, vs. THe STATE 
or GrorerA, defendant in error. 


Verdict held not to be contrary to evidence. 


Misdemeanor, in Richmond Superior Court. Tried be- 
fore Judge Hott, at November Term, 1858. 


Charles J. Carpenter was indicted for receiving from a 
slave, without the written permission of the owner of said 
slave, eight hides, of the aggregate value of thirty-four dol- 
lars, the property of Daniel Kirkpatrick, sen’r. 

The defendant pleaded not guilty. 


Brief of Evidence—For the State. 
Daniel Kirkpatrick, sworn: On or about the 24th of 
September, 1857, in Richmond county, I ‘lost eight slaugh- 
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tered beef hides, of the value of thirty-four dollars. They 
were taken from one of my houses, which was locked. 
The house was broken into. I found them at Carpenter’s. 
' I had a search warrant. The hides were found in the back 
part of the lot. There were other hides there. After the war- 
rant was served, and about one half of it read, defendant 
said to me, Did you not receive a note from me? I replied 
that I had not. The question was repeated, with the same 
-answer, and upon its being repeated the third time, I replied, 
that I was not in the habit of lying. He told Rhodes that 
he had the hides, and that a negro brought them there the 
night before. All this happened in this county. 
Cross-Examined.—He said that he brought them there, 
or got them from a negro; dont know which. He said that 
he had written several notes to the butchers in the market: 
he pointed out the hides. If door had been opened, the 
hides could not have been seen from the street. The butch- 
ers and myself among the rest, give our negroes permission 
to sell meat after market hours; and it is usual for them to 
do so. It was ten or eleven o’clock when we went there. 
James H. Rhodes, sworn : I arrested Charles J, Carpenter, 
on the twenty-fifth day of September, 1857, in this eity. 
Was at the time a county constable of Richmond county. I 
arrested him with a warrant issued at the instance of Dan- 
iel Kirkpatrick, sen’r. It was a seareh warrant. When I 
walked in Carpenter’s house, Carpenter came out from his 
dinner. I told Carpenter that I had a document for him. 
He asked me what it was. I told him that it was a search 
warrant. Carpenter appeared much excited. I told Carpen- 
ter that my object was to search for hides. Carpenter said 
that the hides were there, and that he got the hides from a 
negro about three o’clock in the morning. 1 told Carpenter 
that I must do my duty. I then proceeded to read the war- 
rant; whilst reading the warrant, Daniel Kirkpatrick, sen’r., 
came in. Carpenter asked him if he had not received some 
notes from him. His answer was no. He asked him the 
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third time; the reply was, that he was not in the habit of 
lying. Kirkpatrick said I want my hides. Carpenter said 
that he had written three notes to the butchers in the mar- 
ket. He asked him to whom he addressed them. He said 
to the bearer. Rhodes asked him, why he did not arrest the 
negro that brought the hides, Carpenter answered that he 
did not know that he had the authority. We all went back 
to a cow shed attached to the stable, the door of the shed 
was ajar. Upon entering the shed, Kirkpatrick identified 
his hides, eight in number; there were other hides there. 
Rhodes took Carpenter and carried him before Justice Levy, 
On his way he asked him, if he would ask him a question, 
if he would answer it? He told him to ask the question, 
and he would tell him, whether he,would answer it or not. 
He then asked him, if any body was with}Kirkpatrick when 
he came to Justice Levy’s for a warrant? Rhodes answered 
him that there was. He asked if it was Capt. Campbell ? 
The answer was no. Kirkpatrick did not say, that if Car- 
penter would pay him for all the hides that he had lost, that 
he would drop the prosecution against Carpenter. 


The jury found the defendant guilty, but recommended 
him to the mercy of the Court. 


The defendant meved for a new trial : 

Ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to evidence and de- 
cidedly and strongly against the weight of evidence. 

3d. Because the Court charged the jury, that if the defend- 
ant received the hides from a negro, the legal presumption 
was, that the negro was a slave, ‘and that said presumption 
must stand until rebutted. 


The Court overruled;the motion for a new trial and de- 
fendant excepted. 
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Mitters & Jackson; and E. J. Warxer, for plaintiff in 
error. 


Attorney General McLaws, contra. 
By the Court—Bernnine J. delivering the opinion. 


We see no error in this case. The only ground insis- 
ted on is, that the “verdict was contrary to the evidence 
and decidedly and strongly against the weight of evidence.” 

But we think that the evidence was sufficient to support 
the verdict. 


Judgment affirmed. 





Davip J. Lams, propounder, plaintiff in error, vs. Bens. F. 
GirTMAN, et al. caveators, defendants in error. 


{1.] The Court was requested to charge, that if the testator “ might have seen” 
the attestation, it is sufficient; that “it is not necessary, that he should actu- 
ally have seen the attestation’” The Court refused to give this charge, but 
said,” if the attestation be in the same room, this is the law; otherwise, it is 
not.” 

Held, That the Court erred in not giving the request in charge, there being 
evidence to authorize the request. 

[2.] It is a violation of the law of Georgia, for a testator to convey property to 
his slave. 

[3] The mere recognition of a void will, cannot make the will valid. 

[4.] It is lawful to prove a trust, by circumstantial evidence. 

[5.] The propounder joined issue with the caveator on the merits. 

Held, That this was at least prima facie evidence, that the caveators were heirs 
and therefore, that a motion of the propounder to dismiss their appeal, on 
the ground, that there was no evidence, that they were heirs, was properly 
overruled. 





626 SUPREME COURT OF GEORGIA. 





Lamb vs. Girtman et al. 


Caveat to will, in Jefferson Superior Court. Tried before 
Judge Horr, at December Term, 1857. 


This was an appeal from the judgment of the Court of 
Ordinary, admitting to probate the will of Andrew Girtman, 
deceased. 

The principal question before this Court was, whether the 
will was executed according to law. 

The deceased being advanced in years, and of feeble 
health, sent for James S. Spier to write his will, and for Spen- 
cer'G. Spivey and Zacheus L. Brown to witness it. The 
will was written according to the instructions of deceased, 
and was then signed by him ina room or hall adjoining his 
bed room, after which he got up, saying, “ you are done with 
me now. I’m very weak; I’ll go and lie down,” and went 
to his bed room; one of the witnesses accompanying him 
to the door of his room “to help him.” The subscribing 
witnesses then signed their names at the table in the hall; 
none of them seeing the testator, or knowing or recollecting 
the position he occupied in his bed-room at the time. The 
door between the rooms was open, and if testator upon go- 
ing into his room lay down on his bed in the usual position 
he could not see the witnesses at the table where the attes- 
tation took place; if he lay with his head to the foot of the 
bed, or set up on the side of the bed, he could see the table, 
and he could see if from other points in his bed-room. Af- 
ter the witnesses had subscribed their names, and in about 
Jifteen minutes, after testator had left the table, he was seen 
lying on his bed in a position from which he could not have 
seen the witnesses subscribe. None of the witnesses saw 
testator or knew where he was, that is, in what part of the 
room or bed he was, at the time they signed the will. 

Upon the trial, during the examination of one of the sub- 
scribing witnesses, the presiding Judge remarked in the pres- 
ence and hearing of the jury, that the will “bore upon its 
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face, strong marks of suspicion.” And to this remark, pro- 
pounder excepted. 


The testimeny being closed, counsel for propounder reques- 
ted the Court to charge the jury: 


ist. That if the jury believe the testator might have seen 
the attestation of the will, it is sufficient; it is not necessary 
that he should actually have seen the attestation. The Court 
refused to give this charge, but said, if the attestation be in 
the same room, this is the law, otherwise it is not. 

2d. That although the law required the attestation in the 
presence of the testator, yet there may be cases in which 
the strictness of this rule may be relaxed and the will be 
admitted to probate. The Court refused to give this charge. 

3d. That although the will may not have been attested 
in the actual presence of the testator; yet if the jury believe 
from the evidence, that he, (testator,) sent for the attesting 
‘witnesses to witness the will; that he subsequently retain- 
ed the possession of the same for a considerable length of 
time; that while in his possession he recognized the paper 
set up as his will; that he subsequently refused to alter the 
same ; that he on several occasions, subsequent to the ma- 
king of said will, expressly stated, ihat the paper set up was 
his will, then they may find the attestation to have been 
sufficient. ‘The Court refused so to charge. 

4th. That it is not unlawful for the testator to give to any 
one, any portion of his property, although such person so 
receiving the legacy were not of testator’s kinsman. The 
Court charged as requested. 

5th. That if by the third item of the will, the jury believe 
the property therein convey~d, vests absolutely in Bell, the 
legatee, that it is subject to his alienation, that it is liable 
to his debts and to distribution at his death; then that item 
is not a violation of the Acts of the Legislature of 1801 and 
1818, preventing manumission. The Court charged as re- 
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quested, but further charged that they must find this item 
free from the secret trust prohibited by law. 

6th. That although it is a violation of the Aet of 1818, to 
attempt to permit slaves by deed, will or parol to have the 
profits of their labor and skill, while in a state of quasi sla- 
very ; yet that such a provision involves the control of their 
own time, exempt from the control of their master, the fac- 
ulty of locomotion and the power of making engagements 
for work, and receiving without accountability the proceeds 
thereof. The Court refused to charge as requested. But 
charged that a secret trust that in the slightest manner in- 
terfered with a master’s right, will vitiate a will. 

7th. That it is nota violation of any law of Georgia, for a 
testator to convey, by will, money or property to a slave or 
slaves. The Court refused to charge as requested. 

8th. That if the jury believe from the evidence that testa- 
tor by the sixth item of the will intended to convey the two 
hundred dollars therein mentioned to the slaves mentioned 
in third item of said will, that such a conveyance is not 
void, neither is Bell obliged by law, so to apply said money ; 
there is only a strong moral obligation resting upon him so 
todo. The Court gave this charge as requested. 

9th. That the undue influence necessary to vitiate a will, 
must amount to a destruction of the testator’s free agen- 
cy at the time of the execution of the will. The Court gave 
this charge as requested. 

10th. That although undue influence may be proven at 
the time of executing the will; yet if the jury believe that 
the testator subsequently acknowledged and recognized said 
will as his own, such acknowledgment and recognition re- 
buts and annuls the former undue influence. The Court 
refused to give this in charge as requested. 

11th. That secret trusts are not presumable, but must be 
distinctly proven. This charge the Court refused to give, 
and counsel for propounder excepted. 
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The jury found for the caveators, and against the will, 
and propounders moved for a new trial: 
ist. Because the verdict was contrary to law. 
2d. Because the verdict was contrary to the weight of evi- 
dence. 
3d. Because the Courterred in saying in the presence of the 
jury, that the paper proposed to be set up as a will, “bore 
upon its face strong marks of suspicion.” 
4th. Because the Court erred in refusing to charge as re- 
quested by counsel for propounder in the Ist, 2d, 3d, 6th, 
7th, 10th and 11th requests, 
5th. Because the Court refused to give in charge, the 5th 
request of propounder, without a qualification, which was 
calculated to mislead the jury, and which was not called for 
‘ by the request. 
6th. Because the Court erred in charging the jury as re- 
quested by counsel for caveators. 
7th. Because the Court refused, on motion of counsel for 
propounders, to dismiss the appeal, on the ground, there was 
no evidence that caveators were heirs at law of deceased, 
nor had they so described or represented themselves. 
The Court refused to grant a new trial, and propounder 


excepted. 


























Wrieut & Denney; and Pots & Cain, for plaintiff 
in error. 









Suewmake, and W. & R. CarswELt, contra. 





By the Court.—Brnnine J. delivering the opinion. 





The first request of the propounder was, “that if the 
jury believe the testator might have seen the attestation of 
the will, it is sufficient; it is not necessary that he should ; 
actually have seen the attestation, The Court refused to 
give this charge, but said if the attestaticn be in the same 
room this is the law, otherwise it is not.” 
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[1.] We think that the Gourt ought to have given this re- 
quest in charge. 

It was admitted, that the request was legal, if warranted 
by the evidence, but it was denied, that it was warranted by 
the evidence. 

The evidence showed, that the testator was out of the 
room, at the time of the attestation. And his being out of 
the room, the propounder insists, raised a conclusive pre- 
sumption, that the attestation was not in his presence; or if 
the presumption thus raised, was only a prima facie one, 
then he insists, that there was nothing in the evidence to 
rebut it, and therefore, that in either case, there was nething 
to warrant the request. We agree that the testator’s being 
out of the room, raised a presumption, that the attestation 
was not in his presence, but we cannot agree, that that pre- - 
sumption was a conclusive one; several cases have happen- 
ed in which, the attestation was held good, although the tes- 
tator was not in the room in which the attestation took place. 

This presumption then, was one not conclusive, but sub- 
jeet to rebuttal. The propounder insists, that there was no 
evidence to rebut it. 

Whether there were in proof, matters sufficient to rebut 
and destroy this presumption, we will not say; but we do 
think, that there were in proof, matters sufficient to raise the 
question with the jury, whether the presumption was not 
rebutted and destroyed. And if they were sufficient for this, 
they constituted evidence enough to warrant the request. It 
is needless to specify these matters. They are obvious. 

There being then sufficient evidence to authorize the re- 
quest, it was legal. 

The request was in writing. And the new trial Act of 
1854, requires a legal request if in writing to be given in its 
very words, and declares that if it is refused, a new trial 
must be granted by the Court refusing it, or by this Court on 
appeal to this Court. 

We should have to grant a new trial, therefore, even if it 
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were true, that the Court below had charged this request, in 
other words, as the counsel for the propounder, insist, that 
itis, And the Judge does, in his written opinion on the 
motion for a new trial, say, that he told the jury, that the 
attestation would be sufficient, if it occurred at a place at 
which, it might be seen by the testator. But he does not 
say, that he expressly withdrew, or varied, what he had said 
on refusing the request, which was, that the request was 
“the law,” “‘if the attestation is in the same room.” 

The second request of the propounder is merely ab- 
stract. 

His third request is in direct opposition to the statute, 
which says, that all wills “shall be attested and subscribed 
in the presence of the said devisor, by three or four credible 
witnesses, or else they shall be utterly void and of no effect.” 
Pr. Dig. 915. This provision is now extended to wills of 
personalty. Acts of 1851-2, 104. 

His sixth request is so imperfect, that we are not sure 
what it means. 

[2.] His seventh request, we think, was properly refused. 
The law of Georgia makes a conveyance toa slave, void. 
Besides, such conveyance by the master, is perhaps, an im- 
plied manumission, and the Act of 1818, makes every sort 
of manumission illegal. 

The qualification to his fifth request, is so obviously one 

required by the Act of 1818, that the exception to it, was 
hardly relied on in this Court. 
_ [3.] His tenth request was an improper one, we think. A 
will made under undue influence, is absolutely void. And 
the recognition of a void will, does not render the will valid, 
unless the recognition is of a kind, that it of itself amounts 
to a will; as that it is in writing and properly attested, &c. 

[4.] We are not aware of any law that says, that a trust 
cannot be proved by circumstantial evidence. It is about the 
only way, perhaps, in which a secret trust can be proved, 
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The Court then, we think, was right, in refusing the pro- 
pounder’s eleventh request. 

The last ground in the motion, is a sweeping one, that 
“the Court erred in charging as requested by counsel for 
caveator.” 

The requests of the caveator were pretty much the coun- 
terpart of the requests of the propounder, Disposing of the 
latter, is therefore disposing of them. 

It is very doubtful, whether the expression used by the 
Court, in the presence of the jury, does not bring the case 
within the Act which forbids the Judge to express or inti- 
mate his opinion, in the presence of the jury, as to what 
has, or has not, been proved. It is ener safer, that such 
expressions be not used. 

[5] We think that the Court was right in anfosing to dis- 
miss the appeal. The propounder joined issue with the ca- 
veators, on the merits. That was an admission, at least 
prima facie, that the caveators were heirs, and entitled to 
litigate. And the most that he could ask for after that, 
would have been to be allowed to amend his joinder, by 
pleading that the caveators were not heirs. This he did not 
ask for, but merely moved to dismiss the appeal, because 
there was no evidence in, that the caveators were heirs. 
Why should the caveators have brought evidence to a point 
which was not contested, which indeed was conceded by 
the joinder of issue on the merits. 





New trial granted. 
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James Newman, Sen’r, plaintiff in error, vs. Tue State or 
Greoreia, defendant in error. 

















New trial granted because verdict contrary to evidence. When evidence is 
entirely circumstantial, it ought to connect the defendant with the crimi- 
nal act. 






Simple larceny, in Richmond Superior Court. Tried be- 
fore Judge Hott, at November Term, 1858. 






James Newman, Senior, and Wade Newman, were in- 
dicted for hog stealing. The defendants severed, and James 
Newman, Senior, was put upon his trial. 

At the conclusion of the testimony, the case was argued 
before the jury, who brought in a verdict of guilty with a re- 
commendation to mercy. 

The defendant being dissatisfied with the verdict of the 
jury, moved the Court for a new trial, upon the following 
ground: “ That the verdict ofthe jury was contrary to law 
and evidence and the charge of the Court,” which motion the 
Court refused. To which refusal to grant a new trial the 
defendant excepted, and assigns the same for error. 
















Mitters & Jackson, for plaintiff in error. 





Attorney General McLaws, contra. 








By the Court.—McDonatp J. delivering the opinion. 





The defendant was presented by the grand jury of Rich- 
mond county for the offence of simple larceny. Stealing 
hogs was the charge. He was tried and convicted. He 
moved for a new trial, on the ground that the verdict of the 
jury was contrary to law, evidence and the charge of the 
Court. The Court refused the motion and the defendant 
excepted. We are not disposed to interfere with the verdict 
of a jury in a criminal cause, especially when we have the 
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evidence that the Judge who tried it, is satisfied with the ver- 
dict, which is to be implied from his refusing to grant a new 
trial. Nevertheless, if from a full consideration of the case 
we are decidedly of opinion that a conviction is not war- 
ranted by the evidence, it becomes our duty to interpose and 
order a new trial. The conviction in this case was entirely 
on circumstantial evidence. We have no doubt that the ev- 
idence establishes that the crime was committed by some 
one, but it is far from being free from doubt that it was com- 
mitted by this plaintiff in error. 

The hogs charged to have been stolen, must have been 
killed in the day time, for they were killed at least a 
mile from the owner’s residence, and they were in the 
habit of going home to sleep at night, and it was by their 
failure to return home on Monday night, that the owner was 
led to believe that they had been stolen. The defendant’s 
residence was five or six miles from that of the owner of the 
hogs. There is no evidence to connect the defendant with 
the killing-of the hogs. There is no doubt but they were 
hauled from the place at which they were killed, in the cart 
of the defendant. The track of the cart was traced, the day 
after, from the place at which the hogs were killed, to a 
drain at the end of the lane of Newman, the defendant, by 
Martin, who owned the hogs, and a man by the name of 
Simmons. It was about one hundred yards to the house 
of defendant. On the next day, James D. Green fellowed 
the cart track from the end of the lane to the place at which, 
there is no doubt, the hogs were killed. He followed the 
track back into the defendant’s lane. He also measured 
the horse’s track, and found that it suited the foot of defend- 
ant’s horse. He found another track which led into Mr. 
Newman’s yard, between the time he had been there and his 
return. This track, I suppose the witness means, had been 
made during his absence. This is the only track that any of 
the witnesses traced into James Newman’s yard. The track 
followed from the place where the hogs were killed was not 
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followed into the lane, and it does not seem that it could not 
have been traced, if it had been driven through the lane to 
the house. What became of it does not appear. Whether 
it was driven through the woods, where its track could not 
be seen, is not stated; or whether it might have passed 
around; or whether it might have been driven into the 
woods and concealed, is all left to conjecture. The re- 
cord shows no trace of the cart track into the defend- 
ant’s yard, except the newly made one followed by the wit- 
ness, Green, which was followed by him through the yard, 

toa house some distance off. This witness, after passing 

round the yard and riding the road beyond, put paper in the 

horse track, but does not say whether or not it corresponded 

with the measure previously taken. The track went into Hen- 

ry Newman’s gate, and turned and came back. On his return, 

he found the cart in James Newman’s yard, 

The defendant manifested great anxiety to settle the case, 
and paid Martin fifty dollars forthe hogs. He all the time 
protested his innocence, saying the circumstances closely 
connected his family with it. Itis true, his protestations of 
innocence were entitled to little weight, but that his family 
were implicated, if true, was quite a sufficient reason for the 
anxiety he manifested to settle the case, and his pertinacious 
efforts to settle it, after his having been repeatedly cautioned, 
are not, to our mind, evidence of guilt, but, on the contrary, 
they show great determination to settle a matter which, if 
prosecuted, might result in the conviction of a member or 
members of his family. These were all the circumstances 
which point to the guilt of this defendant, They are consis- 
tent with his perfect innocence. The horse and cart might . 
have been used with or without his consent. If the latter, 
no blame could be imputed to him. Ifhe loaned it witheut 
knowing the use to which it was to be applied, that cannot 
connect him with the transaction. The stolen property was 
not found on his premises; the track of the cart was not 
traced there, except as it passed through the yard to the 
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house of another person. There is no evidence that it stop- 
ped near the door of his house, kitchen er smoke-house. In- 
deed, Mr. Martin seems to have been more desirous to get 
pay for his hogs, than to find an offender. Why did he not 
have this old man’s premises searched? Why did he not 
enter the yard and enquire for the cart, when he could not 
trace its track beyond the drain of water at the end of the 
lane? He refused to take pay from the defendant at first, 
because he said he knew nothing about the law, and might 
do wrong; but when fifty dollars was offered, he accepted it. 
With all the circumstances before him, he never did accuse 
this defendant; and what the conviction of those was, who 
had, the facts before them, may be inferred from the remark 
of Mr. Green, who was_a disinterested witness. He told the 
defendant if he had any money to spare, he had better give 
it to his boys to move away, or defend a law suit. 

But there was evidence on the part of the defendant. The 
witnesses were his children, who testified that he was at 
home the night the hogs were said to havebeen stolen. One 
of them names Tuesday night, which was a mistake as to 
the day. They say their father was at home that night, and 
went to bed between eight and nine o’clock, and was called 
up when Mr. Day came there, between nineand ten o’clock. 
Mr. Day was called on the part of the State, who deposed 
that it was between ten and eleven o’clock that he went to_ 
the house of defendant on thatnight. Ifdefendant had gone 
to bed, he dressed very soon. He came out in a minute af- 
ter he was called by the females. The same witness testi- 
fies it was five minutes from the first call to the appearance 
of the defendant. This witness corroborates the family wit- 
nesses in the important fact that the defendant was at home 
on that night, at a late hour. 

Mr. Bealle, who was with Day, testifies that it was about 
five minutes from the call fo the appearance of the defend- 
ant. If he had gone to bed, he had time to dress. 
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One of the daughters testifies that her father had been cut- 
ting a pine in an old field, asa reason why he went to bed so 
early. This shows he was at home and at work, at least a 
part of the day on which the hogs were killed. 

We think thatthe evidence in this case establishes the 
facts that Martin’s hogs were stolen and killed, and hauled 
away in the cart of the defendant, drawn by his horse, and 
that he showed great anxiety to have the case settled, but we 
think there is an absence of proof to connect him personally 
with the larceny. As we have said, his anxiety to settle the 
case can be accounted for on a hypothesis entirely consistent 
With his innocence. He had no part of the stolen property; 
the cart was not traced to his house; or, if it was, it passed 
through the yard directly to the house of another, whose 
gate it entered; it may have passed through his yard un- 
known to him, at night; he may have loaned the cart 
without a knowledge of the use to which it was to be appro- 
priated, or it may have been taken without leave. If there 
had been a part of the property found on him; if he had 
been seen with the cart; if it had been driven to his yard 
and stopped, not passing beyond, we should not have Yelt au- 
thorized to interfere with the verdict of the jury; but believ- 
ing as we do, that if he be guilty, the evidence adduced 
against him in this record, does not prove him so, we award 
him a new trial. 

Juries are generally too reluctant to convict on circumstan- 
tial evidence. While it istrue that a man ought not to be 
punished for an offence of which he is guiltless, the jury 
ought not to pronounce the accused innocent, for the want 
of positive evidence of his guilt. Circumstances satisfacto- 
rily proven, which point to his guilt, and which are irrecon- 
cilable with the hypothesis of his innocence, or which require 
explanation from him, and may be-explained by him, if he 
be innocent, but which are not so explained, ought to satisfy 
the conscience of every juror, and justify him before that fo- 
rum, for rendering a verdict according to their almost uner- 
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ring indications. Any otherrule will expose society to the 
ravages of the most depraved men. The most atrocious 
crimes are contrived in secret, and are perpetrated, generally, 
under circumstances which preclude the adduction of posi- 
tive proof of the guilt of the persons who commit them. But 
it must be remembered, that while this is the case, circum- 
stances which would authorize a bare conjecture of guilt, are 
not sufficient to warrant a conviction. 


Judgment reversed. 


ABNER SuTTov, plaintiff in error, vs. Duncan McLoop, de- 
fendant in error. 


[1.] Copy grants are not admissible in evidence, until an excuse has been ren- 
dered for not producing the original grants, which excuse must consist, in a 
compliance with the rule of Court, or, with the rule of the common law. 


[2.] A Sheriff’s deed is admissible as color of title, even in the absence of the 


ji. fa. 


Complaint for land, in Emanuel Superior Court. Tried 
before Judge Hott, at September Term, 1858. 


This was complaint for the recovery of a tract of land in 
Emanuel county. 

The plaintiff, Abner Sutton, on the trial, introduced in ev- 
idence a grant from the State of Georgia to John Kersey, for 
the land in controversy, issued and dated in 1845; then a 
deed of conveyance of the premises from Kersey to plain- 
tiff; proved that defendant was in possession at the com- 
mencement of the suit, and closed. 


Defendant, in reply, offered in evidence two copy grants 
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from the State of Georgia to Isaac Perry, of the land in dis- 
pute, dated in 1795. Plaintiff objected to the admission of 
these copies until the originals had been accounted for. To 
lay a foundation for the introduction of the copy grants, de- 
fendant proved by his own oath, that he had never seen the 
originals; that he got his brother, Neel McLoud, to search 
forthem. Then proved by Neel McLoud, that he had made 
search, and enquired of Joseph Perry, of Burke county, for 
them, who stated that he had had them, but had lost them, 
with many other land papers, and thinks he said, they were 
burnt, but referred him to Crawford Perry, who might know 
something about them; that on enquiry of Crawford, he did 
not have them, but referred him to A T. Lawson, who had 
had some connection with Perry’s estate; on enquiring of 
Lawson he knew nothing of them. 

Cross-Examined.—Said he did not know whether the Per- 
rys, of whom the inquiries had been made, were of kin or 
related to Isaac Perry, but the land had been sold as the 
property of Jas. Perry, by'the Sheriff of Emanuel county. 

The copies offered were duly certified copy grants. The 
Court admitted in evidence the copy grants, and plaintiff ex- 
cepted. 


Plaintiff proved that the lands had been known as the 
Perry lands for sixty years, and that defendant had built a 
house, not on the premises in dispute, but on another part of 
the Perry lands, in the year 1851, and has continued there 
since. 


Defendant then offered in evidence two deeds made by the . 
Sheriff of Emanuel county to defendant, dated 3d day of . 
August, 1847, which covered the premises in dispute, and 
sold under execution against James Perry. 

To the introduction of these deeds plaintiff objected, un- 
less the executions under which the land was sold were pro- 
duced, and further, because defendant had not proven a pos- 
session of seven years, which was necessary in order to lay 
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a foundation for the introduction of the deeds as color of ti- 
tle; and further, because the deeds showed that the land 
was sold as Joseph Perry’s. The objection was overruled 
and the deeds received, and plaintiff excepted. 

Defendant next offered a deed from the executors of one 
Attaway to Neel McLoud, dated 15th April, 1854, and a deed 
from Neel McLoud to defendant, dated 20th May, 1854, con- 
veying the land in dispute as color of title. To the admis- 
sion of these deeds in evidence plaintiff objected, because no 
possession by defendant had been proven, and that the will 
of Attaway ought to be produced, or a properly certified co- 
py, to show that his executors had authority to make the 
sale, and because there was no conveyance proven from Per- 
ry to Attaway. The Court admitted the deeds, and plaintiff 
excepted. 

Defendant then proved by E. Durden, that he, while Sher- 
iff, sold the Perry land in 1847, to defendant, under execu- 
tions against Joseph Perry, and delivered to him the deed as 
possession, but did not put him into possession, but author- 
ized him to take possession ; not long thereafter, saw him in 
possession. On cross-examination, said that he knew no- 
thing about the time that he did go into possession. 

After argument, the Judge charged the jury, that to recov- 
er in ejectment, plaintiff must show good title in himself; 
that the peaceable possession of a defendant can only be dis- 
turbed by such a title. In this case, the plaintiff having 
shown a grant from the State to Kersey, and a deed from 
Kersey to himself, his title is good, unless the jury find that 
the State had previously granted the land to another; in 
which event, the grant to Kersey was only good as color of 
title. But though the grant to Kersey should be void, as ¢7- 
tle, by reason of a former grant of the same land, yet if plain- 
tiff and Kersey have been in possession seven years, under 
that grant, such possession would constitute a good title, 
though the grant itself be void as title, and under such pos- 
sessury title plaintiff may recover. 
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He further charged, that the same rules and principles 
applied to defendant and his deed, as he had laid down in 
reference to plaintiff, and that the case mainly turned upon 
the question of possession, which was a question for them, 
the jury. To which charge plaintiff excepted. 

The jury found for defendant, and plaintiff excepted, and 
assigns as error the several rulings, decisions and charges 
above excepted to. 


W. B. Gavutpen, for plaintiff in error. 
Jno. T, SHewmakeE; and C. J. Jenkins, contra. 
By the Court.—Bennine J. delivering the opinion. 


Was the Court right in admitting the copy grants, in evi- 
dence. ? 

[1.] The copy grants being secondary evidence, were not 
admissible, until a proper excuse had been made, for not of- 
fering the original grants. 

A proper excuse would have been, to show a compliance 
with the rule of Court, or with the rule of the common law, 
on the subject. 

The rule of Court is, that “whenever a party wishes to 
introduce the copy of a grant, in evidence, the oath of the 
party, stating that the original is not in his power or posses- 
sion, and that he knows not rvhere it is, shall be sufficient 
foundation for the introduction of such copy.” 2 Kel. 476. 

This rule was notcomplied with. The defendant, though 
present in Court, and swearing to make out his excuse, would 
not, or, at least, did not, swear, that the originals were not 
in his power, and, that he did not know where they were. 
All he swore to was, that he had never seen the originals, 
His shortcoming in this respect, is calculated to make the 
impression, that the originals were in his power, or, that he 
knew where they were. 


VOL. .XXVI.—41 
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The rule of the common law, is, that secondary evidence 
of a writing, is not admissible, until diligent search in the 
proper places, has been made, without success, for the orig- 
inal. 

The proper place to go to for these grants, was the place in 
which the grantor, Isaac Perry, kept his papers, and that 
place, of course, was to be found by calling on him, or, if he 
was dead,on his heirs, or personal representatives. Thede- 
fendant did not call on any of these persons, so far as ap- 
pears. His agent called on Joseph Perry, and Crawford 
Perry, and on A, J. Lawson. But the agent stated, that he 
he did not know, whether these persons were at all related 
to Isaac Perry or not. True, he says, that one of them, Jo- 
seph Perry, told him that he had once had the grants, but 
that they were lost, burnt as he thought. Yet this same Jo- 
seph Perry directed him to go further, and enquire of Craw- 
ford Perry; which shows, that Joseph Perry had his doubts, 
as to whether the grants were lost or destroyed, or not. 

Couple this with the failure of the defendant himself, to 
say that the grants were not in his power, or that he did not 
know where they were, and the two things are quite well 
calculated to make the impression, that the grants were still 
in existence, and accessible to the defendant, on proper ex- 
ertion. 

This being so, we think, that, in order to make out a com- 
pliance with the rule of the common law, it would have 
been necessary to show, that application had been made to 
the grantee, or, if he was dead, to his heirs or legal represen- 
tatives. This not having been shown, we think, that the 
rule of the common law, was not complied with. 

Neither rule having been complied with, the evidence 
was improperly admitted. This is our conclusion. 

[2.] We see no error in the admission of the deeds made 
by the Sheriff. They were offered merely as color of title. 
The absence of the fi. fas. might perhaps, justify remark to 
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the jury, as to the bona fides of the purchase from the Sher- 
iff, but it was not sufficient to authorize the exclusion of the 
deeds from the jury. Nor was it necessary, to make the 
deeds admissible, that it should appear, that the land had 
been sold, as the land of the grantee; or, that it should ap- 
pear, that there had been seven years possession, under 
those deeds. All this is well settled. 

The admission of the deed made by Attaway’s executor, 
to Neal, was, as far as appears to us,erroneous. That deed 
was offered as color of title. It was made as late as 1864; 
and it was left unconnected with any older deed. Therefore, 
that it would make a color of title, beginning seven years be- 
fore the commencement of the action, was impossible. 

For ¢his reason, we think, that this deed was improperly 
admitted, not, for the reasons relied on by the counsel for 
the plaintiff. Those reasons were the same, or of the same 
_ kind, as those relied on, for the motion to exclude the deeds 
made by the Sheriff, aid these have been considered. 


We see no fault in the first part of the charge—that rela- 
ting to the plaintiff’s title. It seems to be favorable to the 
plaintiff, but we are not quite satisfied, that there was evi- 
dence to justify a charge for the defendant, on the statute of 
limitations. The evidence going to show seven years pos- 
session in the defendant, previous to the action, was very 
slight. Itis hard to say, that there was any. 


New trial ordered. 
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Tuomas A, Parsons and wire et al., plaintiffs in error, vs. 
James V. Jones and Henry W. Jones, trustees, defendants 
in error. 


A testator appointed two of his sons, trustees of certain property including a 
number of*negroes, for his daughter, a married woman, for her life, with re- 
mainder to her children. All of this property, except one old negro woman, 
the trustees turned over to the daughter and her husband, according to the 
trust. The old woman was almost warthless from age. Her relations be- 
ionged to one of the trustees, and. he retained her, merely that she might be 
with them, doing so, however, against the wishes of the daughter and her 
husband, between whom and himself and the other trustees, there had grown 
up an estrangement amounting to social non-intercourse. The daughter and 
husband asked, by bill, that the trustees might be removed. The Court charg- 
ed the jury that these causes were not sufficient to authorize an order of re- 
moyal, 

Held, That the charge was right. 


In Equity, in Burke Superior Court. Tried before Judge 
Hour, at October Term, 1858. 


The bill insthis case was filed by Thomas A. Parsons 
and his wife Malvina, and their two infant sons, Thomas 
Henry and James William Parsons, by their father, as next 
friend, against James V. Jones and Henry W. Jones, trustees 
of said Malvina and her children, the said infant compiain- 
ants. 

The object of the bill was to remove defendants from their 
trusteeship, created by the last will and testament of Henry 
P. Jones, deceased, and to have some other person appointed 
in their place. . 

The bill alleges, that, by the said will, and life estate, worth 
about eighty thousand dollars, was devised and bequeathed 
to said Malvina for her sole and separate use during her nat- 
ural life, remainder in fee to her children, the said Thomas 
Henry and James William, and that defendants were, by 
said will, appointed trustees to hold said property for the 
benefit of cestuz gue trusts, which trusts they accepted and 
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received from the executors of said will all the property and 
estate thus bequeathed. 

The bill further states that during the lifetime of said tes- 
tator, the most friendly relations existed between complain- 
ants and defendants, and which relations were well known 
to testator, and operated as a strong reason with him in se- 
lecting and appointing defendant’s trustees of complainants, 
That soon after testator’s death; defendants, without any good 
reason, commenced a series of aggressions upon the feelings 
of complainants, which has resulted in a cessation of all 
friendly intercourse between the parties, and this alienation 
was brought about by defendants, for the purpose of prevent- 
ing complainants from understanding the condition of said 
trust estate in their hands, and from detecting the waste, 
mismanagement and destruction thereof, which the bill 
charges defendants contemplate committing, unless prevent- 
ed by the interposition of a Court of Equity. 

The bill further charges defendants be mismanaging the 
negroes belonging to said estate, making “them idle, impu-- 
dent and disobedient. That one of the trustees, James V. 
Jones, has removed from the county of Burke to the county 
of Fulton, and is inaccessible to complainants, and too far 
removed to supervise and protect said estate; and that said 
estate cannot be successfully managed while the present state 
of ill-feeling exists between the trustees and cestui que trusts. 
That the trustees have used no efforts to increase the property 
or funds under their control; that they have permitted mon- 
ey belonging to said estate to lie idle and useless in their 
hands, without putting the same out upon interest. That 
they refuse and neglect to cultivate the land or to repair the 
fences on the plantation. 

The bill further charges that defendants own no property 
in fee simple, are irresponsible, and unfit to manage and pro- 
tect the estate committed to them by the will of testator. The 
bill prays that defendants be removed, and that some fit and 
suitable person be appointed ih their place. 
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The answer of defendants admitted the facts stated in the 
bill as to the death of Henry P. Jones and the provisions of 
his will creating a trust estate for his daughter and grand- 
children, and their appointment as trustees. But they deny 
that there has been any waste or mismauagement of said es- 
tate, on their part, or that they have, ever contemplated or 
threatened to commit such waste. They deny that they 
have failed to cultivate the land, or have mismanaged the 
negroes; but allege that Thomas A. Parsons and wife are 
in possession of all said land and negroes, and the same are 
under their control and management, and that they are in 
receipt of all the rents and profits derived therefrom. They 
deny that they have failed to invest or loan out funds or 
money in their hands belonging to said estate. They admit 
that the relations between them and said Thomas A. Parsons 
are not of a friendly character, but they deny that such un- 
friendly relations have been brought about by them for any 
such purpose as the bill charges, and that they have done 
nothing to cause or give rise to any estrangement or aliena- 
tion of good feeling. That towards Mrs. Parsons, their sis- 
ter, they entertain feelings of sincere affection and devotion, 
and that they desire to manage and protect said trust estate 
solely for her and her husband’s benefit and advantage, and 
that of their children, as required by the will of their father, 
and as he expected them to do. 

All the property belonging to said trust estate is in the pos- 
session of complainants except one very old negro woman 
Lucy, who is very aged and infirm, and who, on account of 
her age and her relations, the defendant, Henry W. Jones, has 
kept on his place, and has not sent or placed her in posses- 
sion of complainants. 

That defendant, James V. Jones, resided in the county of 
Fulton at the time of testator’s death, but since then he has 
removed back to Burke county. 

After the testimony on both sides was closed, complain- 
ants requested the Court to charge the jury as follows: 
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If the jury find, from the evidence, the existence e of such 
hostility between complainants and defendants as might, un- 
der circumstances liable to occur, embarrass the manage- 
ment of the trust property, it will be a cause sufficient 
to justify the removal of defendants from their trusteeship. 

“If the jury find from the evidence that the defendants 
have done any act in violation of the interests or rights of the 
cestui que trust, whether it be retaining a servant they should 
have delivered, or any other act, that such a violation of the 
trust is a ground for removal;” which the Court refused to 
give; but did instruct the jury: 

Ist. That there was no incompatibility swhlatione between 
the offices of executor or trustee, held ” defendants, under 
said will. 

2d. Thata jury should believe, before they removed a trus- 
tee, that the property was in danger of suffering a serious and 
irreparable injury by the continuance of said trustee in of- 
fice. Trusts being peculiarly subject to the jurisdiction of 
Courts of Equity, such Courts will always exert their power 
for their protection, and will control the action of trustees as 
far as the interests of cestué gue trusts demand; and if nec- 
essary, even remove them from their office. But the power 
of removal, especially from trustships created by will, is nev- 
er exerted but in extreme cases, and to preserve the property 
itself from‘loss or destruction, or to secure its full and free 
enjoyment by those entitled to the use. The object of the 
bill before us is to remove the defendants from a trust created 
by the will of Henry P. Jones, and reposed in them. In 
looking into that will, it is seen that the complainant, Melvi- 
na, is not the only person having a beneficial interest in the 
trust from which the defendants are sought to be removed ; 
she is but a life tenant, and the interests of those in remain- 
der are to be regarded equally with hers. The disposition 
made by the testator of this portion of his estate is legal,and 
his will, in the settlement of it, should not be disturbed but 
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for the most weighty reasons. The Court does 1 not say y that 
these trustees may not be removed at the suit of the life ten- 
ant alone; butit does say that before this can be done, there 
must be satisfactory proof of such conduct on the part of the 
defendants, as that the property itself is, therefrom, in danger of 
destruction or loss, or its full and free enjoyment by the life 
tenant withheld or hindered. ‘Two causes for remove! have 
been insisted upon. 

First, the hostile feelings existing between the complain- 
ants and defendants. The Court instructs the jury that 
no misunderstanding between the parties, even though it 
amount to hostility, unless it lead the defendants to hostile 
acts, is sufficient cause for removal. Whether such acts 
have been preven, it is for the jury to determine. The second 
cause is the conduct of the defendants in regard to the slave, 
Lucy. As tothis, the Court instructs the jury, that though 
this conduct should be found to be an interference with the 
rights of the complainants, yet it is not.a sufficient cause for 
the extreme measure of removal. If the defendants have 
injured the complainar.t in regard to Lucy, this Court would, 
upon proper suit brought, give redress. But the complain- 
ants insist that the offices of executors of Henry P. Jones’ 
will, and of trustees for complainant, Melvina, under that 
will, areincompatible. Such is not the opinion of the Court. 
In each character the defendants are answerable to the 
complainant, Melvina, who for this purpose may sue by her 
next friend, answerable as trustees in respect to the trust es- 
tate, as executors, together with their co-executors, in respect 
to the estate of Henry P. Jones. Under our peculiar system 
of equity jurisprudence, juries are the triers of of equity cau- 
ses; and this case is submitted to your decision under the 
proofs you have heard, and the instructions upon matters of 
law now given you by the Court. 

The above is, in substance and effect, the charge of the 
Court. 
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A. H. H. Dawson, for plaintiff in error. 


C. J. Jenxrns, contra. 
By the Court.—Brnn1na, J. delivering the opinion. 


In this.case, we think, that the opinion of the Court below 
was correct, and that opinion is so full, that it is needless, to 
add anything to it. Lucy, the woman withheld by the trus- 
tees, was so old as to be almost worthless. And the motive 
for withholding her, was manifestly one of mere humanity. 
Whatever her labor was worth, the defendants were able,and 
no doubt willing, to pay. Her retention then, could be no 
injury to the parties beneficially entitled to her. And if this 
would not contentthem, they might ask equity to compel the 
trustees to deliver her up. But, for the removal of the trus- 
tee, such a cause was not adequate. 


Judgment affirmed. 





Tuomas L. Moore, plaintiff in error, vs. THomas J. Morris, 
defendant in error. 


[1.] An affidavit toa plea of xo est factum that it is true to the best of defen- 
dant’s “remembrance,” is insufficient to support it. 

[2.] Witnesses are called to prove the execution of notes, who are illiterate, 
and who testify to the time and amount, and that authority was given by the 
defendant to persons to sign his name, held to be sufficient to admit the 


notes in evidence to the jury. 


Assumpsit, in Emanuel Superior Court. Decision by 
Judge Horr, at September Term, 1858. 
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This was an action brought by Thomas L. Moore against 
Thomas J. Morris, upon seventeen promissory notes, each 
for thirty dollars. The following is a copy of each note, 
viz: 

One day after date we or either of us promise to pay 
Thomas L. Moore, or bearer, thirty dollars for value received, 

February 6th, 1856. 

[Signed ] WM. J. WILLIAMSON. 
his 
THOMAS J. ~ MORRIS. 
mark, 

The defendant pleaded that he did not make said notes, 
nor authorize any one to do so for him, which plea he veri- 
fied by oath. 

laintiff proved by Elijah Case, that in February, 1856, 
he wasat the residence of plaintiff, when Williamson bought 
of him (plaintiff) some cattle, for which he agreed to pay 
five hundred and ten dollars, and the defendant, Morris, was 
present and agreed to become Williamson’s security. That 
Williamson executed small notes for the amount, and Morris 
authorized both Moore and Williamson to sign his name to 
said notes as security. This witness further testified that he 
was illiterate and could not write, neither could Morris, and 
that he, witness, was not able to say whether, the notes sued 
on were the notes given at the time above mentioned, or not, 
or that he had ever seen them. 

Nelson Corley, examined by plaintiff, testified to the same 
facts. He was also illiterate,and could not read writing, and 
did not know the size of the notes. 

Plaintiff, upon this proof, moved to introduce and read the 
notes to the jury. The presiding Judge refused to admit the 
notes in evidence. And to this decision counsel for plaintiff 
excepted. 


A. H. H. Dawson; J. B, Prescort, for plaintiff in error. 


WIts1ns, contra. 
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By the Court——McDonatp, J. delivering the opinion. 


[1:] The presiding Judge in the Court below refused to 
admit the notes in evidence on the trial, on the ground that 
the proof of their execution was not sufficient to overcome 
the plea of not est factum, which had been filed. The 
plea in this case was not sworn to be true, which is necessa- 
ry in this State to throw the onus of proving the execution 
of an instrument sued on, on the plaintiff The defendant 
swears that it is true to the best of his remembrance. 

[2.] But had it been good, the evidence was sufficient to 
authorize the notes to be read to the jury. The persons pres- 
ent at their execution were illiterate,except Williamson, the 
principal. They testified that Williamson, in the month of 
February, 1856, purchased cattle of the plaintiff for the sum 
of five hundred and ten dollars, for which he gave small 
notes; that defendant, Morris, agreed to become his security 
and authorized the plaintiff and Williamson to sign his 
name, they could not say thatthe notes sued on were the 
same notes, The notes bear date on the 6th February, 1856, 
and are for the precise amount that Williamson agreed to 
pay for the cattle. The matter should have been referred to 
the jury as to the identity of the notes. But we do not con- 
sider the affidavit in support of the plea sufficient. 

Judgment reversed 


Tue Crry Councit or Aveusta, plaintiff in error, vs. Tux 
Geore@1A Rarzroap and Banxine Company, defendant in 


error. 


The City Council of Augusta, imposed a tax on the banking part of the capi- 
tal of the Georgia Railroad and Banking Company, and a tax on the real es- 
tate of the company, situated in Augusta. The charter of the company, con- 











652 SUPREME COURS OF GEORGIA. 


City Couneil of f Augusta vs. ‘Georgia ‘Railroad and “Banking Co. 








tains a provision in these words. “The stock of the said company and its 
branches, shall be exempt from taxation for and during the term of seven 
years, from and after the completion of the said Railroads or any of them; 
and after that, shall be subject to a tax, not exceeding one-half per cent. per 
annum, on the net proceeds of their investments’” 

Held, That the taxes were illegal. 


In equity, in Richmond Superior Court. Decision by 
Judge Hott, at November Term, 1858. 


This was a bill filed by the Georgia Railroad and Bank- 
ing company, to enjoin and restrain the City Council of Au- 
gusta from enforcing and collecting certain tax executions, 
issued against complainant. 

The bill alleges that complainant was incorporated a body 
politic and corporate, by an Act of the General Assembly of 
the State, passed 21st December, 1833, by the name of “The 
Georgia Railroad Company,” with a provision or stipulation 
inserted in the Act of incorporation, that “ The stock of the 
said company and its branches, shall be exempt from tazxa- 
tion for and during the term of seven years from and after 
the completion of the said ailroads or any of them; and 
after that shall be subject to a tax not exceeding one-half 
per cent. per annum on the net proceeds of their investment.” 
The bill further alleges, that reposing with confidence in 
the provisions and stipulations in said Act, contained and 
especially in the favorable enactment as to taxation, a large 
number of persons proceeded to organize a company in ac- 
cordance with the terms of said charter. The defendant in 
its answer, admits the organization of complainant, under 
said Act of incorporation, but deny all knowledge of the mo- 
tives which influenced said persons in becoming members 
of said company and to make their subscriptions to the 
capital stock thereof, but that if said exemption entered into 
the consideration of the subscribers, it was a matter of mi- 
nor importance, and that defendant, the City Council of Au- 
gusta, who was an original subscriber to the amount of two 
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hundred thousand dollars, was actuated by no such consid- 
eration. 

It was further alleged in the bill, and admitted in the an- 
swer, that by the Act of 18th December, 1835, an amend- 
ment of said charter was made by the General Assembly of 
Georgia and accepted by the stockholders of said company, 
and the stock subscribed and paid for in conformity with the 
provisions of said amendatory Act, and the terms thereof 
complied with. This Act changed the name of the compa- 
ny to that of the Georgia Railroad and Banking Company ; 
increased the capital stock to two millions of dollars, author- 
ized one half of said capital to be used for banking purpos- 
es, and not more, until the completion of the road to Athens, 
and one of the Southern branches through Greensborough ; 
at which time any capital stock unemployed may be used 
for banking purposes; one-fourth of the stock applied to 
banking purposes to be paid in gold or silver coin. That it 
was provided and enacted “ that the Act to which this is an 
amendment, shall be and remain in full force and effect in 
every section and clause thereof, except where it conflicts 
with the provisions of this (the amendatory) Act.” 

It was further alleged in the bill, that there was a fur- 
ther amendment of the charter, 25th December, 1847, au- 
thorizing the Georgia Railroad and Banking Company, 
to increase their capital to an amount not exceeding 
four millions of dollars, either by assessment on existing 
shares, by new subscriptions, or by issuing stock for the ex- 
cess of the cost of the road over the (then) present capital, 
or by all of these means: with a proviso, that said amenda- 
tory Act, shall not authorize an increase of banking capital. 
Thus this amendment contained no provision repealing the 
exemption from taxation which was contained in the orig- 
inal Act; and that said amendment was accepted by the 
stockholders with this express understanding, which was 
acquiesced in by the State and its officers. 

To these allegations defendant answered, that said Act 
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contained no clause, expressly repealing the exemption 
from taxaiion, but denied that said amendment was ac- 
cepted with any such understanding as alleged, or that 
such understanding was acquiesced in by the State or its 


officers. 


It was admitted by counsel for complainant and for defend- 
ant, that the Act of 20th December, 1849, was not accepted 
by complainant as a part of its charter. The material parts 
of said Act are as follows: 


An Act to umend the several Acts in relation to the Geoagia 
Railroad and Banking Company. Approved Dec. 20, 


1849. 

Section 1. Be it enacted, §c. That the Georgia Railroad 
and Banking Company shall be allowed to increase their 
capital to a sum not exceeding five millions of dollars, upon 
such terms, limitations and conditions as the stoekhividers 
thereof, in convention, shall determine: Provided always, 


That the banking capital of said company shall not be in- 
creased beyond the amount now authorized by their charter, 
namely, one million of dollars. 

Sec. II. And be it further enacted, That the Georgia Rail- 
road and Banking Company shall be, and they are hereby 
authorized to subscribe for and hold in the Nashville and 
Chattanooga Railroad Company of the State of Tennessee, 
stock to the amount of two hundred and fifty thousand dol- 
lars or any less amount upon the terms and restrictions con- 
tained in the charter cf the said last mentioned company, or 
such other as may be agreed on. 

Sec. III. And be it further enacted, That the power here- 
tofore granted to the Georgia Railroad and Banking Com- 
pany, of constructing a branch of their road to Washington, 
in the county of Wilkes, be and the same is hereby revived 
and authorized to be exercised by said company; Provided, 
That the amount of the increased stock of said company 
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shall not be exempted from the taxation, as is secured to the 
present stock by the latter clause of the 15th section of the 
charter of said company, but shall be subject to such tax as 
the Legislature may hereafter impose. 


It was alleged in the bill and admitted in the answer, that 
another Act, amendatory of complainant’s charter, became 
a law on the 21st January, 1852, the material parts of which 
are as follows: 


An Act to authorize the consolidation of the stocks of the 
Georgia Railroad and Banking Company and of the 
Washington Railroad or Plank Road Company, incorpo- 
rated, February the fifth, eighteen hundred and fifty, and 

for other purposes. Approved January 21, 1852. 


Sec. I. Be it enacted by the Senate and House of Repre- 
sentatives of the State of Georgia in General Assembly met, 
and it is hereby enacted by the authority of the same, That 
the Georgia Railroad and Banking Company and the Wash- 
ington Rail or Plank Road Company be authorized and em- 
powered to consolidate their stocks, the said Georgia Rail- 
road and Banking Company issuing stocks in their said com- 
pany to the stockholders of the Washington Railroad or 
Plank Road Company, on terms of equality with the gener- 
al stockholders in amount equal to the amount held by them 
respectively in the stock of the Washington Railroad or 
Plank Road Company, and that the two companies aforesaid, 
after the consolidation of their stocks, shall be known as one 
corporate body, under the name and style of the Georgia 
Railroad and Banking Company, and that said corporate 
body shall be authorized to exercise all the powers and privi- 
leges conferred by existing laws upon the Georgia Railroad 
and Banking Company, and be under all the liabilities and 
restrictions imposed on the same. 

Sec. II. nd be it further enacted by the authority of 
the same, That all laws and parts of laws militating against 
this Act, be and the same are hereby repealed. 
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It was alleged in the bill, that for “some years after the grant 
of said amendment, authorizing the exercise of banking pri- 
vileges by your complainant, no specific amount was set 
apart for banking purposes, though the amount thus used 
was kept within the restriction of the law, but subsequently 
the board of direction of your orator placed a resolution up- 
on their minutes, by whieh it was determined that not more 
than five hundred thousand dollars should be employed for 
such purposes, which direction of the board has never been 
changed ; but the capital so employed is only this propor- 
tion of the whole capital stock, and is appropriated there- 
from according as the exigencies and general business of the 
company render it convenient and desirable.” These alle- 
gations of complainant’s bill were admitted in defendant’s 
answer with this additional statement, that said order or 
resolution of said directors was passed long prior to the year 
1854. 

It was admitted by counsel for the complainants and for 
the defendants that “ A full tax of one-half of one per cent. 
on the net income of the company (the complainants) was’ 
paid by the complainants for each of the years 1854, 1855, 
1856 and 1857, to the Treasurer of the State, and the tax, 
which the defendants propose to assess, would be an addi- 
tional tax.” 

It was alleged in the bill that “The City Council of Au- 
gusta, a body politic and corporate, resident in said County 
and State, deriving authority from the Legislature of said 
State to make and enact all necessary ordinances, rules and 
regulations for the good government of the city of Augusta, 
in said County and State situated, and for the raising of 
revenue for the same (the said ordinances net being incon- 
sistent with, or repugnant to the Constitution and Laws of 
said State) has pretended and does pretend that it is entitled 
to levy a tax upon the property of your orator, by virtue of 
its said authority, over and above or in addition to that which 
your orator has paid as aforesaid specified; and, in ac- 
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cordance with said pretence, has directed the Clerk of said 
Council to issue executions against your orator, the first 
of which has been issued ostensibly for 1854, upon an 
assessment of the banking capital of your orator, (as is 
pretended, that is to say, the sum of five hundred thou- 
sand dollars,) of one-half of one per cent, amounting in the 
whole to two thousand five hundred dollars, with damages 
of two hundred and fifty dollars and three dollars costs.” 

The bill sets forth three other executions of similar char- 
acter, for the years 1855, 1856 and 1857, but for various 
sums amounting, in the aggregate, to the sum of fourteen 
thousand six hundred and eighty-five dollars, besides costs, 
It is also stated in the bill that said executions have been 
levied by the proper officer upon the banking house and lot 
of compiainants in Augusta, and that said officer is proceed- 
ing to seli the same. ; 

The bill further alleges that the City Council of Augusta 
and the officers thereof have not complied with the law and 
the ordinances of said City Council, under which they pro- 
fess to act; tRat they have never demanded said tax in terms 
of said ordinances of said complainants, so as to authorize 
them to collect said tax, or damages thereon; that no such 
a return has been made, during the years for which said 
executions have been issued, by the Collector and Treasurer 
of said City Council, of the complainant as a defaulter in 
not paying such tax, as authorized the said City Council to 

jssue said executions; that the said City Council has never 
taken action on any such return, directing the tax to be col- 
lected by execution ; and that they never did, before the 
year 1857, give notice to complainants’ officers of any inten- 
tion to claim said tax. 

To all these allegations the defendants, the City Council of 
Augusta, in their answer to said bill, say that they “admit 
that they are a municipal corporation, deriving their authori- 
ty, and rightfully exercising the powers alleged; that the 
complainants own, in addition to the banking capital afore- 
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said, which is employed in the city of Augusta, a large 
amount of real estate and a great many slaves, of great 
value ; that by the charter of these defendants, they are au- 
thorized and empowered to make and establish any and 
every “ by-law or regulation that shall appear to them requi- 
site and necessary for the seeurity, welfare and convenience 
of the said city, or for preserving peace, order and good gov- 
ernment within the same,” and are also “vested with full 
power and authority to make such assessments on the in- 
habitants of Augusta, or those who hold taxable property 
within the same, for the safety, benefit, convenience and ad- 
vantage of the said city, as shall appear to them expedient ;” 
that the banking capital and real and personal property of 
complainants aforesaid, are used and employed in the city 
of Augusta and are taxable property; that complainants re- 
ceive and enjoy all the advantages, protection and benefit, 
which are afforded by the police arrangement and other mu- 
nicipal regulations of the city of Augusta, and should pay 
their just proportion of the expense thereof; that, in the 
exercise of their legislative power, these defendants have 
assessed a tax upon the banking capital and real estate of 
complainants, lying in said city of Augusta, are now pro- 
ceeding to levy and collect the same in the manner alleged 
by complainants, in strict conformity with the ordinances of 
said city; that the amounts of said tax executions are cor- 
rectly stated, but that the first one alone is for tax upon 
banking capital only; the others being for tax upon bank- 
ing capital and real estate. 

These defendants, further answering, deny that they have 
not complied with prerequisites of law and of the ordinances 
of said City Council, under which they profess to act; deny 
that they have not made a proper and legal demand for said 
taxes of complainants, and insist and say that all legal and 
proper returns have been made, so as to authorize the issuing 
of said executions ; and also insist and say that all proper 
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and legal action has been had by said City Council to au- 
thorize said executions to proceed, and they deny that notice 
of an intention to claim said tax was not given to the officers 
of complainants before the year 1857. 

They admit that complainants have made application to 
them and requested them to desist from the collection of said 
taxes, which requests these defendants have declined to com- 
ply with, insisting that they were and are in the exercise ot 
a clear legal right. These defendants, further answering, 
say that on the first day of February, eighteen hundred and 
fifty, an Act of the General Assembly of said State was ap- 
proved and became a law, which Act is entitled, “An Act 
supplementary to the general tax laws, and to tax certain pro- 
perty therein mentioned, which has been heretofore exempt 
from taxation ;” that by they fifth section of said Act it was 
provided “That no banking capital employed by the Geor- 
gia Railroad and Banking Company, shall, by any construc- 
tion of this Act, be exempt from future taxation at the dis- 
cretion of the Legislature, and the tax on net profits shall 
only be on net profits of the railroad.” These defendants 
insist that, if the exemption from taxation claimed by com- 
plainants existed down to the time when said last mentioned 
Act became a law, it was then finally repealed and revoked, 
and that the general city ordinance, passed on the twenty- 
fifth day of February, 1852, was of force and operated upon 
the complainants.” 


So much of said last mentioned Act as is material, is as 
follows: 

An Act supplementary to the general tax laws, und to tax 
certain property, therein mentioned, which has been hereto- 
fore exempt from taxation. Approved February 1, 1850. 
Secrion I, Be it enacted, §&c. That the President of the 

Georgia Railroad shall, on or before the thirty-first day of 

December, 1850, pay into the Treasury of this State, as a tax 

for the year 1850, on oath, one-half of one per cent. on the 








660 SUPREME COURT OF GEORGIA. 


City Council of Augusta vs. Georgia Railroad and Banking Co. 











net annual income of the stock of said road and its branch- 
es, under penalty of double tax for his refusal or neglect to 
do so, to be collected by execution to be issued by the Treas- 
urer. 

Sec. II. And be it further enacted, That the increase of 
capital of the Geurgia Railroad and Banking Company, au- 
thorized by the Act of the present session of the General 
Assembly, be and the same is hereby taxed thirty-one and 
a quarter cents on every hundred dollars worth. 

(Sections three and four relate to other railroad companies. 

Sec. V. And be it further enacted, That each and every 
of the Presidents of the aforesaid railroad companies shall] 
make like payments on the thirty-first day of December in 
each and every year hereafter until this Act shall be repeal- 
ed; Provided, that no banking capital employed by the 
Georgia Railroad and Banking§Company, and the Central 
Railroad and Banking Company, shall by any construction 
of this Act, be exempt from future taxation at the discretion 
of the Legislature, and the tax on net profits shall only be 
on the net profits of the Railroad. 


Upon the bill, answers and admissions hereinbefore sta- 
ted, and the further admission (made for the purposes of that 
argument only) that “no return was made by complainant 
to the Clerk of Council as a tax payer in terms of the ordi- 
nance.” No replication having been filled, and the cause 
not having been set down for trial, and not having been 
submitted to a jury, a motion was, by consent, made by 
complainant’s counsel that an injunction issue, which mo- 
tion was allowed by His Honor, the Judge, and an injunc- 
tion ordered to issue to restrain the defendants from press- 
ing said executions, to which decision and order the defend- 
ants, the City Council of Augusta, by their counsel, then ex- 
cepted and now except, and assign error thereon, and tender 
this bill of exceptions within thirty days of the adjournment 
of said Court, (which occurred on the 3d day of December, 
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1858,) and pray that the same may be signed and certified 
according to law. 


Mitiers & Jackson, Attorneys for the City Council of 
Augusta. 


Hon, E. Starnes, contra. 


By the Court.—Bennine, J. delivering the opinion. 


Did the City Council of Augusta have the power to tax, 
as they did, the banking capital of the Georgia Railroad and 
Banking Company, and the real estate of that company, lying 
in Augusta? -If the Council had, it is clear, that the grant- 
ing of the injunction to prevent the collection of the tax was 
improper. 

The Council, it is obvious, did not have this power, if it 
was a power, the exercise of which, would come in conflict 
with the charter of the company. And the company insists, 
that the exercise of such a power, would come in conflict 
with a part of their charter, viz: this part: “The stock of 
the said company and branches, shall be exempt from taxa- 
tion, for and during the term of seven years, from and after 
the completion of the said Railroads, or any of them; and, 
after that, shall be subject to a tax, not exceeding one-half 
per cent. on the net proceeds their investments.” (15 section 
of char.) Is the company right in this? That, of course, 
depends on what this part of the charter means. 

ist. And we think that it means, first, that the stock of 
the company, was to be subject to a tax, but not, to any tax 
exceeding one-half of one per cent. on the net proceeds of 
its investments, 

Such, we think, the natural import of the words; and 
words, even in the charter of a corporation conferring valu- 
able franchises, are commonly to be taken according to their 
natural import. 
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It must be true, that the Legislature intended to restrict 
the taxing power, or, that it did not. If it be the former that 
is true, the words, “shall be subject to a tax not exceeding 
one-half per cent on the net proceeds of its investments,” 
were useful; if it be the latter that is true, those words are 
useless, and worse than useless; useless, because in the ab- 
sence of al] words, the taxing power would have stood un- 
restricted, it requiring words to restrict that power; worse 
than useless, because the words are at least of a character, 
to raise a strong doubt, whether the Legislature did not 
intend to restrict the taxing power. This being so, can it be 
that the Legislature would have used any words, at least, 
can it be, that the legislature would have used such words 
as these, if it had not been its intention to restrict the tax- 
ing power? 

The Legislature interprets the words as giving this exemp- 
tion. 

In the Act of 1849, amendatory of the Acts, relating to 
the company, there is this proviso; “that the amount of the 
increased stock of said company, shall not be exempted from 
the taxation, as is secured to the present stock, by the latter 
clause of the 15th section of the charter of said company, 
but shall be subject to such tax as the Legislature may here- 
after impose.” 

In 1850, there was passed another Act which had this 
title; “ An Act supplementary to the general tax laws, and 
to tax certain property therein mentioned, which has been 
heretofore exempt from taxation.” 

This Act also, had this proviso; “that no banking capital 
employed by the Georgia Railroad and Banking Company, 
and the Central Railroad and Banking Company, shall 
by any construction of this Act, be exempt from future 
taxation at the discretion of the Legislature, and the tax on 
net profits shall only be on the net profits of the Railroad.” 

2d. We think, that this part of the charter means, second- 
ly, that the stock of the company, as stock; as a unit; is 
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alone what is to be subject to the tax; not parts of the stock 
as the part used in banking, nor the particulars in which the 
stock consists; as, the land, cars, rails, &c. 

The words seem to require this meaning: “ The stuck” 
“shall be subject to a tax.” So, certainly, do several obvious 
considerations of convenience. And stock, as stock, is that 
on which, the State tax is, always, I believe, levied; so there 
is analogy too. 

3d. We think, that this part of the charter, means, thirdly, 
that this tax to which, the stock is to be subject, is to be a 
tax to be laid by the State ; not a tax to be laid by a muni- 
cipal corporation, unless there has been granted to such cor- 
poration, a special power to lay the tax instead of the State. 

Stock either, as being an abstraction, has no locality ; or 
it has the locality of its owner; or it has the locality of the 
particulars of which it consists; -or it has the locality of the 
business it begets; and whichever of these things it be that 
is true,it cannot be, that Augusta is the locality—the resi- 
dence, so to speak, of the stock of this company; as well 
may it be that Atlanta, or any of the intermediate points are. 

The taxing power of the City Council of Augusta, is, a 
“power and authority to make such assessments on the in- 
habitants of Augusta, or those who hold taxable property 
within thesame;’’ “as shall appear to them expedient.” This 
is a power confined to “inhabitants,” or, to property “ with- 
in the city.” Therefore, it cannot extend to this stock, as, it 
cannot be said, that this stock is “ within” the city. 

What is thus true of Augusta, is, doubtless, true of At- 
lanta, and of the intermediate places. 

If then the power is one not to be exercised by any of 
these municipal corporations, for this defect of locality or 
residence, it follows, that it must be a power, to be exercised 

by the State alone. j 

Could anything else have been the intention ? 

If it was the intention, that this was to be a power to be 
exercised by Augusta, so, equally, must it have been the in- 
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tention that it was to be a power to be exercised by Atlanta, 
and the intermediate points. It is not a supposable case, that 
the intention was, that the power was to be one to be exercis- 
ed to the full, by each, and all of these corporations. It is 
little less supposable, that the intention was, that it was to be 
a power to be exercised by them, in separate shares, for there 
was nothing said or done, by which, to ascertain the shares. 
There was no apportionment of the power. It is fair to con- 
clude, therefore, that the intention was that the power to im- 
pose this tax was to be a power to be exercised by the State 
alone. 

And there are reasons why the power ought to be lodged 
with the State, exclusively. These will readily occur. 

We think, then, that the charter means these three things. 

Stock it is, in reference to which, the charter means these 
things. “The stock of the company” “shall be subject,” 
&e. . 

Is the banking part of the stock, included in this expres- 
sion, “the stock of the company?” We think so. That 
part is stock, and stock of the company. The use to which 
it is put, cannot deprive it of its quality of stock, and stock 
of the company. Besides, it appears from the bill, that there 
is no particular portion of the stock, set apart and separated 
from the rest, permanently, to bank on, but that the banking 
is done on such part, as, at the time when stock is needed 
for banking, may be in hand in the form suited to banking. 

This too, is the legislative interpretation, as will be seen 
by referring to what I have already quoted from the Act of 
1850, and, I may say, what I have quoted from the Act of 
1849, 

We think, then, that the stock employed in banking, is to 
be considered as included in the expression, “ the stock of 
the company,” and therefore, that it, also, is entitled to the 
exemption. : 

It was argued, that if this was so at first, yet that it had 
been changed by the part of the Act of 1850, which I have 
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quoted. But we do not think so. That Act does not at all 
tax the banking portion of the stock, does not even declare 
it subject to a tax of any sort, it merely says, that no con- 
struction shall be put on itself, by which, z¢ shall be made, 
to exempt that portion of the stock from taxation at the dis- 
cretion of the Legislature. 

It was also argued, that the Legislature had the power to 
disregard' this exemption, and to tax the stock at discretion. 
It will be time enough to determine that question, when the 
Legislature imposes, or authorizes to be imposed, a tax ex- 
ceeding that provided for by the charter. It had done noth- 
ing of the sort, when the taxes in question were laid by the 
City Council. 

These being our views, it is plain, that they must lead us 
to the conclusion, that the taxes imposed by the Council, 
were in conflict with the charter; in conflict with each of the 
three meanings which we found in the charter. It is need- 
less, to take time, to state the points, of conflict, as these 
must be apparent. 

Consequently, we think, that the taxes were illegal, and 
therefore, that the Judge was right in enjoining their collec- 
tion. 


Judgment affirmed. 





Tue Srare, ex relatione, Rosert W. Hasersuam, and oth- 
ers, plaintiffs in error, vs. Tae SAVANNAH AND OGECHEE 
Cana Company, defendant in error. | 


{1.] The use of a road by the public for thirty years and indefinitely more, by 
the public, is sufficient to authorize a jury, to presume a grant to the public. 


[2.] If even a private road be obstructed by a canal, the owner of the road, has 
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the right to require the makers ofthe canal, to bridge the canal so as to re- 
store the means of passage; and— 


[3.] Mandamus is the proper remedy. 


Mandamus, in Chatham Superior Court. Decision by 
Judge Fiemrne, at December Term, 1858. 


Robert W. Habersham and Mary Telfair, trustees of Wil- 
liam B, Hodgson and wife, and the said Mary Telfair in her 
own right, and others, applied to the Superior Court of What- 
ham county for a mandamus, to compel the Savannah and 
Ogechee Canal Company, to construct a bridge over said ca- 
nal, at its intersection with the Sabine fields road. Avrule 
nisi was granted, requiring said company to show cause, 
why the mandamus should not issue. 

The Canal Company filed their answer, setting forth cer- 
tain causes why said mandamus should not issue; and the 
relators having traversed said answer, the case came on to be 
tried; and after the testimony on the part of relators had 
closed, respondents moved for a nonsuit, and to dismiss said 
rule, which motion the presiding Judge refused; and after 
respondent had introduced testimony, the case was submitted 
to the jury, and the following verdict rendered: “ We find 
the answer of respondent to be false,and that a peremptory 
mandamus issue.” Whereupon, the Savannah and Ogechee 
Canal Company moved for a new trial upon the following 
grounds: 

ist. Because his Honor the Judge erred in refusing the 
motion to dismiss the rule,madeupon the following grounds: 
That the road over which the bridge is asked to be built is 
not a public road; because it is not the duty of the Savan- 
nah and Ogechee Canal Company to build bridges over any 
other than public roads; because the writ of mandamus is 
not the proper remedy; because the relators were barred by 
laches, 
2d. Because his Honor the Judge erred in deciding that 
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the Savannah and Ogechee Canal Company were bound to 
build bridges over all public roads intersected by the canal. 

3d. Because his Honor the Judge erred in deciding that 
‘mandamus was the proper remedy. 

4th. Because his Honor the Judge erred in deciding that 
the Savannah and Ogechee Canal Company were bound to 
build bridges over all private roads intersected by the canal. 

5th. Because the verdict of the jury is contrary to the 
charge of the Court, in this, to-wit: Because the Court 
charged the jury that when the statute commenced to run, 
itnever ceased, and that the statute commenced to run from 
the time the respondents refused to build the bridge. Be- 
cause his Hondér the Judge charged the jury that the time 
which would bar an action at law would bar the right of 








mandamus. 

6th. Because the verdict of the jury was contrary to evi- 
‘dence, in this, to-wit: Because the evidence proved that more 
than seven years had elapsed, since the right, if any ever ex- 
isted, obtained for the relators to compel the erection of said 
bridge, before they had asserted the same. Because the evi- 
dence proved that the relators were barred bythe time which 
had elapsed, from the time when the demand was made’ by 
them, for the building of the bridge, and the refusal, neglect 
and failure so to do by the respondents. 

7th. Because the finding and verdict of the jury was con- 
trary to law. 

8th. Because the verdict and finding of the jury was con- 
trary to evidence. 


Brief of Testimony. 
Ist. The title of the relators to the Sabine fields planta- 
tion admitted. 
2d. Robert Habersham, sworn, on the direct examination, 
says: He has known Sabine fields road for fifty years; after 
passing Sabine fields, it passes plantations beyond ; has trav- 
eled it, and has known others to have traveled it without 
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question ; knows a bridge was put there across the canal, af- 
ter the canal was cut; does not know by whom the bridge was 
built; has passed the canal when it had no water in it; con- 
tinued without water for some time; knew Mr. Hodgson to 
apply to the elder Mr. Scudder to build a bridge there often, 
after water had been put back in the canal; thinks that banks 
of canal were cut so as to make sloping drive cut through, in 
A. D., 1855. : 

Cross-Examined.—Has driven through the Sabine fields 
road to the Dean forest road; has never been able to find any 
other way to the Sabine fields; there is asmall tract between 
Sabine fields tract and the canal. 

Direct resumed.—Right to travel beyond Sabine fields 
never denied; there are several settlements beyond Sabine 
fields; persons beyond Sabine fields have been coming fifty 
years to Savannah, to vote, &c., by the Sabine fields road; 
does not extend beyond Middleton’s place. 

James Hunter, sworn: Has known Sabine fields road for 
fifty-five or sixty years; it was not a public road worked by 
public hands; stages used to pass it, 1 understand ; several 
places beyond Sabine fields; it is several miles from Sabine 
fields to Middleton’s; used to hunt there with Mr. Telfair; 
Mr. Telfair claimed it as his private road; witness told Mr. 
Telfair if any person was injured by the falling of the bridge 
over thecanal, he might make him (Mr. Telfair) responsible ; 
Mr. Telfair said the canal was bound to keep up the bridge; 
witness said, suppose the Canal Company do not? Mr. Tel- 
fair said, he had given them the right of way upon condi- 
tion that they would build and keep up the bridge; that if 
they did not do it, he would take away the right of way and 
stop up the canal. 

J. F. Brantley, sworn: Knows the Sabine fields road: 
Jenckes owned the land on this side of the canal; Sabine 
fields on the other; Neidlinger, Baker, Cubbedge and others 
live on the road this side of Middleton’s, and travel the Sa- 
bine fields road; has known the road since A. D. 1854; It 
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has been traveled freely by persons wishing to do so; in 
crossing before bridge was put there, the water was some- 
times shallow, sometimes deep—going into a buggy; hada 
talk with Scudder about crossing the canal; no other way 
to get produce to market from Sabine fields and other places. 

Cross-Examined.—There was a road across the canal, 
this sile the Sabine fields road; now stopped up by Mr. 
Hodgson. 

Direct Resumed.—It is a common wagon road, not fit for 
traveling in a buggy. 

4. J. C. Shaw, sworn: Knew Sabine fields road in A, D., 
1795; has traveled itin carriage, on horseback, and on foot ; 
Canal Company put the bridge there; there has been no ob- 
struction on the road up to Middleton’s for thirty-four years; 
knows, or knew Isodure Stouff as county Surveyor; has ne- 
ver known any other good road to Sabine fields and the out- 
er settlements; the other road was a cart road; the road was 
always where bridge is; could cross the road until water 
was put in the canal. 

Daniel H. Stewart, sworn: Knows the bridge near 
the brick-yard; leads to the Springfield lots; has traveled 
the road to the Sabine fields; knew a bridge there, near brick- 
yard, long ago. 

John Scudder, sworn: The Canal Company refused to 
build the bridge. 

James A. Baker, sworn: Has known Sabine fields road 
since A. D., 1853; knows no other good road for persons 
going to lands on Sabine fields road; banks of canal were cut 
so as to allow passage of vehicles, about midde of A, D., 1855, 
before access was stopped up. 

After motion was made by respondent’s counsel to dismiss 
the rule, and motion overruled by the Court, respondents in- 
troduced minutes of corporation, which had been produced 
under notice from relators, and examined by them, andread 
the following extracts from the minutes: 

1. January 21, 1829.—The proposal of William McGre- 





670 SUPREME COURT OF GEORGIA. 


Habersham et al. vs. Savannah and Ogechee Canal Co. 





gor and John Murphy, to complete the bridge at Mr. Tel- 
fair’s road, and the culvert in Raspberryswamp, for the sum 
of $450, was laid over for further consideration. 

2, February 11, 1829.—The proposal of McGregor. and 
Murphy, for building bridges, culvert, &c., for the sum of 
$450, was accepted, and referred to the contract committee 
for their report thereon as to the responsibility of the contrac- 


tors to finish the work. 

3. May 22, 1838.—A communication from R. Habersham, 
in behalf of the Misses Telfair, requesting a bridge over the 
canal contiguous to the plantation, to be built by the com- 
pany, or permission to have aroad adjacent to the canaland 
parallel with it, so as to enable them to use bridge lower down, 


was read, 

Resolved, That permission be granted to the Misses Tel- 
fair to havea road adjacent to the canal and parallel with it, 
as requested in Mr. Habersham’s letter, and that the Seere- 
tary do so inform him. 

Motte Middleton, sworn on behalf of respondents, says: 
He knows Sabine fields road, crossed by the canal; there is 
another road running parallel with the canal, and crossing 
the bridge lower down; the lower bridge is a good bridge, bet- 
ter than any he has ever seen on the old Sabine fields road ; 
he has not traveled the road crossing at lower bridge for three 
years; previous to that time he had been traveling it for a 
number of years; for a light buggy he preferred it to the old 
Sabine fields road ; the old Sabine fields road was the best 
for loaded wagons; with very little work the other road 
might have been made equally good for wagons. 

Robert Habersham, recalled by respondents, says: He has 
been the agent of the Misses Telfair for many years, but 
seldom went to their plantations; hasbeen so since the death 
of Mr. Telfair, which, he thinks, occurred in 1832; knows 
that, as agent of the Misses Telfair, he frequently made ap- 
plication to the Canal Company to build bridge across canal 
on Sabine fields road, about which there were constant dis- 
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putes after the old bridge fell into decay ; cannot say wheth- 
er applications were made before or after canal was disused; 
the fact that the canal was not used, and no water in canal, 
did, not prevent applications for a bridge there, so far as the 
witness recollected; minutes of Canal Company exhibited 
to him; says he has no recollection of the parallel road; in 
making the application he acted as the agent of the Telfairs ; 
does not know that the application referred to in the min- 
utes related to a bridge across the canal on the Sabine fields 
road; does not recollect that a bridge was required by the 
Telfairs at any other point; has no recollection that the re- 
solution of the Canal Company in 1838, as appears by the 
minutes produced in evidence, were ever brought to his no- 


tice. 
















The Court below refused the motion for a new trial, and 
respondent excepted. 






Warp, Jackson & Jonuzs, for plaintiff in error. 






Harven & Lawron, contra. 






By the Court.—Bernnine, J. delivering the opinion. 






The first question is, was the Court below right, in over- 
ruling the motion for a nonsuit ? 

That the Court was, if the evidence was such that it 
might authorize the jury to find, that it was the duty of 
the Canal Company to build the bridge; and if manda- 
mus was the remedy, is clear. 

The road was either a public road, or, a private road. 

If it was a public road, it was clearly the duty ofthe com- 
pany, to build the bridge—aduty imposed by the Act of 
1833, amendatory of its charter, which Act says; “That 
whenever the said canal shall intersect a public road, the 
said corporation shall be bound to build a safe and suitable 


bridge.” 
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[1.] And there was evidence sufficient to authorize the ju- 
ry to conclude, that the road wasa public road. There was 
evidence to prove, that it was in use asa public road, in 
1795, and, that it continued so,down to the time of the 
digging of the canal, which was about 1830. How long be- 
fore 1795, it had been so in use, does not appear. From a 
public use so long continued as this, the jury would be at lib- 
erty to infer a grant ofthe use to the public. Williams vs. 
Turner, 7 Gia. 348. 

There was evidence, then, which would authorize the ju- 
ry to find, that the road was a public road; and therefore, 
which would authorize them to find, that it was the duty of 
the company to build the bridge. 

If the road was a private one, it was the duty of the com- 
pany to build the bridge, provided, Ist, they agreed to do it; 
or 2dly, the law was that they must do so, agreement or no 
agreement, unless they had, by something, obtained an ex- 
emption from the duty—as, by a release, or the statute of 
limitations. 

There was evidence from which, the jury would be au- 
thorized to infer such an agreement. 

Mr. Hunter swears, that Mr. Telfair told, that he had giv- 
en to the company, “the right of way upon condition 
that they would build and keep up the bridge.” This evi- 
dence was in, and therefore, to credit it was the right of the 
jury. 

The company did build and keep up the bridge, in Mr. 
Telfair’s lifetime. 

Frequent applications were made to them, by the succes- 
sors to Mr. Telfair’s rights, to build the bridge, and it does not 
appear that the company in reply to these applications, took 
the ground, that if they were under obligation to build the 
bridge, they were under none tothem to do it. On the con- 
trary, it appears, that the company conceded to the Telfairs, 
the right to have a road parallel to the canal. Would they 
have done this, unless there was some agreement or under- 
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standing by which, they were under a duty peculiar to the 
Telfairs. 

There was, then, evidence from which, the jury might 
have inferred an agreement to build the bridge. 

Was there any evidence of the existence of any thing by 
which, they had obtained a discharge from this agreement? 

There was no evidence to show, that any proceeding un- 
der the 12th section of the charter, had taken place; that sec- 
tion which provides a mode by which, the company might 
obtain the “lands,” &c., which they might need. And even 
if this were not so, it can hardly be true, perhaps, that that 
section applies to the case of mere easements, such as is the 
right to use a road. 

True there was proof of an application on behalf of the 
Misses Telfair, to the company, to build a bridge, or for 
“ permission to havea road adjacent to the canal, and paral- 
lel with it,so as to enable them to use the bridge lower 
down ;” and, proof, that permission to have sucha road, was 
given, and that such a road was opened and used, till the ca- 
nal went dry. 

But 1st, the jury would be at liberty to conclude, that it 
would be a straining of these facts, to make them amount.to 
a release on the part of the Telfairs, of their right to a bridge; 
and, toa conveyance on the part of the company, of their 
right to the use of the land, covered by this road; when it 
might as well be that no more was meant by the facts, than 
to make the parties, respectively, tenants at will of each other. 

2dly, conceding, that these facts do amount to such a re- 
lease of the right to a bridge, yet the evidence shows, that 
the canal went dry—went into “disuse,” in 1838, or therea- 
bouts; and, that, thereupon, the old use of the road over the 
bed of thecanal, was resumed by the Telfairs and the public; 
and, that this resumed use, continued until 1855, and for 
most of the time, with the bed of the canal dry. 
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Now when a road or other way, is abandoned, the right 
of way, returns to the owner of the fee. 

At least, it does, if the owner of the fee, has used the land, 
for seven years and upwards, as his own. 

Indeed, the use of the land for a road, by any one for sev- 
en years and upwards, wonld, according to the case afore- 
said,in 7 Ga., give him the right so to use it. 

The evidence, then, about this affair of the road that was 
to run parallel with the canal, is not such that it would re- 
quire the jury, to say, that it discharged the company from 
their agreement to build the bridge, supposing there wassuch 
an agreement. 

It is also true, that the company further rely on the statute 
of limitations, as giving them an exemption from such agree- 
ment, if an agreement existed. 

Then was the evidence such as to require the jury to be- 
lieve, that the company had had adverse possession of the 
part of the road cut by the canal, to the stoppage of travel on 
that part? The evidence was, the reverse. It was, that, at 
first, the company put up a bridge; that the bridge stood till 
about 1838; and that about that time, the canal went into 
disuse, and became dry, and the bridge fell down or was re- 
moved and the use of the old road across the canal-bed, was 
resumed by the Telfairs and the public; and, that this use 
of the road, continued until 1855, most of the time, with the 
bed of the canal dry; and, that in 1855, the slopes to the 
banks, were filled up, and thus, the road rendered impas- 
sable. 

Now, during the time of the bridge, there was no such ad- 
verse possession of the road to the obstruction of travel, for 
during that time, the bridge itself served in place of the part 
of the road over which it stood—the bridge itself was indeed 
to be considered, as that part of the road. At all events, the 
bridge was an admission of the duty to build a bridge, and 
so it could not be evidence of the assertion of a right adverse 
to that duty. And, during the subsequent time, fifteen or 
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eighteen years, there was no exclusive possession of any sort 
in the company, but the possession was in the Telfairs and 
the public, for they used the canal-bed corresponding to the 
place of the old road, as a road, in the same way in which, 
they had used the old road, before the making of the canal. 

According to the evidence, then, the adverse possession 
was, if any thing, the otherway. The Telfairs and the pub- 
lic were holding adversely for fifteen or eighteen years, for a 
period running up to within a year or two of the commence- 
ment of the present suit. 

It turns out, then, that there is, in the evidence, nothing 
which would have required the jury to believe that any mat- 
ter existed, to give the company a discharge from their agree- 
ment with Mr. Telfair, supposing, the jury should conclude, 
as they might from the evidence, that such an agreement 
existed. 

Then the evidence was such, that it would have author- 
ized the jury to conclude, that it was the duty of the compa- 
ny, under an agreement, to build the bridge. 

3dly. But even ifthere was not any evidence of such an 
agreement, yet if the law itself was, that the company must 
build a bridge, though the road might be only private, 
it was their duty to build the bridge, unless there was some- 
thing to exempt them from the duty. 

[2.] It was the law, that they must build a bridge, if their 
canal was such as to obstruct the road, and prevent its use 
as a road, and the Telfairs had the right to use the road. 

Such an obstruction is a nuisance. “If I have a way an- 
nexed to my estate across another’s land and he obstructs me 
in the use of it, either by totally stopping it or putting logs 
across it, or ploughing over it, it isa nuisance.” 3 Black. 218. 

The canal, after the slopes in its banks at the road, had 
been filled up, did become an obstruction to the road. 

The evidence was such as to authorize the jury to find, 
that the relators did have the right to use the road; for it 
was such as to authorize the jury to find, that the whole pub- 
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lic had this right. It showed the road to have been in pub- 
lic use for some thirty years and an indefinite time previously. 

But if they had the right to use the road, then it was the 
duty of the company, not to obstruct the road and thus pre- 
vent that use, but, to leave the road as it was, or if not, to put 
something as a substitute for the part they appropriated. 
And a bridge is the only thing that would at all answer for 
such substitute, and even it would not be equal to that which 
it would take the place of—the solid earth. 

There was nothing in the evidence, to excuse the compa- 
ny from the performance of this duty thus imposed by the 
law. The license for the road parallel to the canal, the plea 
of the statute of limitations, were no more sufficient, to ex- 
cuse them from this duty imposed by the law, than they 
were found to be, to excuse them from the duty imposed by 
the agreement with Mr. Telfair, if there was an agreement 
with him. 

Thus then, it appears, that there was evidence sufficient to 
authorize the jury to believe, that the road was a public road; 
in which case, the charter itself makes it the duty of the 
company, to build a bridge—and, evidence suflicient, if it 
was a private road, to authorize them to find, 1st, that there 
was an agreement by which, it became their duty to build 
the bridge ; and 2dly, that, even without an agreement, the 
law itself imposed the duty on them to build the bridge. 

There was then, a plenty of evidence to authorize the ju- 
ry to believe, that this duty existed. 

And this brings us to the question, supposing the duty to 
have existed, was mandamus the remedy. 

[3.] We think it was the remedy. 

ist. No other remedy is adequate. Damages might, per- 
haps, do for the past, but they are not adapted to the future. 
The obstruction will still remain. Really, however, the in- 
jury is manifestly, of a kind which it is impossible to meas- 
ure, with any approach to certainty, by damages. And when 
there is no other adequate remedy, mandamus lies. 
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2dly. Mandamus has been actually employed for abating 
nuisances. Tapping on Mand. 171. 

It appears then, that both of the things assumed hypo- 
thetically at the outset, existed—it appears, first, that the evi- 
dence was such, that it might authorize the jury to find, that 
it was the duty of the company, to build the bridge; and se- 
condly, that mandamus was the remedy. It follows, that the 
case was one, in which it would have been wrong, to grant a 
nonsuit. 

This disposes of the first exception, which was, to the re- 
fusal of the Court to grant a nonsuit. The next and only 
other exception was to the refusal of the Court, to grant the 
motion for a new trial. 

All the grounds of that motion, but two, are involved in 
the motion for a nonsuit; and consequently they have been 
disposed of, in the disposition made of that motion. Of the 
two, one is, that the jury found against a part of the charge 
of the Court, the part which told them, that when the stat- 
ute of limitations began to run, it never ceased to run; and 
that it began to run from the time, respondents refused to 
build the bridge. The Court itself became satisfied that this 
charge was wrong, and so said in refusing this motion. 

And we think it was wrong, as must appear from what 
has been already said. 

The refusal referred to was made, probably, ata time when 
there was a passage way across the bed of the canal; and 
that, and not an intent to claim adversely, may have been 
the reason of the refusal. 

3dly. But if this is not so, yet the use of the road over the 
canal-bed, by the Telfairs and the public, for fifteen or twen- 
ty years, would, not only stop the running of the statute in 
favor of the company, but would set itto running against them. 

There is nothing then in this ground. 

The other is, that the jury found the return to the rule ni- 
si, “ false,’ although, there were some things in that return, 


that were not false. 
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Tlie late statute requires the verdict to be in this form. 
And its meaning, doubtless, must be, that if the material 
parts of the return are false, i. e., the parts material to the de- 
fence, then the verdict must be, “ false” generally. although 
there may be some things iu the return that are not false. 
Any other meaning would render the statute not only absurd, 
but impracticable. ‘There will probably never be a return in 
which every thing will be false. 

We think, then, that there is no merit in the exception to 
the refusal to grant anew trial, and therefore we affirm both 
of the judgments excepted to. 


Judgment affirmed. 


Atvin N. Mitte, and others, plaintiffs in error, vs. THe Sa- 
VANNAH Fire Company, defendant in error. 


The members of the fire company of Savannah, all resigned, and in their pla- 
ces, the City Council appointed new members. 
Held, That the City Council had the power to make the appointment. 


In Equity, in Chatham Superior Court. Decision by 
Judge Fiemine, at December Term, 1858. 


This was a bill filed by “The Savannah Fire Company,” 
assuming to be a body corporate, against Alvin N. Miller, 
Gilbert Butler, and others. 

The bill alleges that complainant was incorporated by an 
Act of the General Assembly of the State of Georgia, passed 
in December, 1834, and authorized to hold real and personal 
estate; and that the interest or income arising therefrom, 
should be applied to relieve the distresses ef the members, &c 
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That on the 4th November, 1853, the said Savannah Fire 
Company was composed of Alvin N. Miller, and his co-de- 
fendants named in the bill. That at that time, said company 
owned a fund of about seven thousand dollars. That about 
said day, Miller and his co-defendants tendered their resigna- 
tion, as members of said company, to the City Council of 
Savannah, which was accepted. 

That after this resignation was accepted, certain persons 
named in the bill, were appointed members of said compa- 
ny, and were duly organized. 

That said Miller and his associates, the defendants, not- 
withstanding their resignation, have retained possession of 
the said funds of said Savannah Fire Company, which they 
had in their hands at the time of their resignation, and which 
the bill alleges, belong to complainaut, said Fire Company; 
and that it has no means of ascertaining the amount of said 
sum, or in what manner it has been disposed of by defend- 
ants That complainant has applied to defendants to come 
to a settlement, and to account for said funds, and to pay 
over the same, which defendants refuse to do. The bill 
prays for an account, &c. 


To this bill defendants filed their plea in bar, denying that 
complainant is a body corporate. They state that defend- 
ants, about 4th November, 1853, were the duly appointed 
successors of the corporation styled the Savannah Fire Com- 
pany, and that thus constituting said corporation, they have 
not appointed any successors or corporators; and that said 
corporation could transmit and continue its franchise only 
by its own voluntary action, and appointment of successors 
and corporators. That said corporation was dissolved by the 
voluntary act and assent of all its members, (without having 
made any election or appointment of their successors,) by the 
resignation of their offices, and by a surrender to the State 
of all its franchises ; and that there is not any corporation ex- 
isting under the charter aforesaid. That the persons who 
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now style themselves the Savannah Fire Company, are not 
the successors of the corporation, but an unincorporated as- 
sociation under that name, created by the City Council of 
Savannah, and were formed since the dissolution of said cor- 
poration, for certain municipal purposes, and have no rights, 
powers or franchises, un ler and by virtue of the Act of De- 
cember, 1834. 

The cause was heard by Judge Ftemine, who, after ar- 
gument, overruled the plea, and ordered defendants to an- 
swer. To which decision and judgment defendants except. 








Law, Bartow & Lovet, for plaintiffs in error. 
Warp & Owens; and Gorpon, contra. 


By the Court.—Bernnine J. delivering the opinion. 


The members of the fire company all resigned, and in 
their places, the City Council appointed new members, If 
the Council had power to make this appointment, the plea 
was insufficient, and the decision holding it insufficient was 
right. This is clear, 

The question, therefore, is, did the Council have the pow- 
er to make this appointment ? 

Whatever power the Council had on the subject was de- 
rived from the Act of 1834, “to incorporate the Fire Company 
of the City of Savannah,” the third section of which Act is 
in these words: “ That said corporation shall elect their offi- 
cers in the manner pointed out in the ordinances of the City 
Council of Savannah, and that nothing in this Act shall be 
so construed as to make said fire company, independent of 
the City Council, but that it shall continue to be subject to 
the same control of the City Council as that body has here- 
tofore exercised over it.” Pamph. 1834, 131. 

These words must mean, either, Ist, that the power which 
the Council was to have over the fire company, after its in- 
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corporation, was to be the power which the Council had ac- 

tually “exercised” over the company, before its incorpora- 

tion; or 2dly, that the power was to be the power which the 
Council had possessed over the company, before its incorpo- 

ration, whether the power had ever been exercised or not. 

Supposing the first, the meaning, the question will be, 
what power had the Council actually “ exercised” over the 
company, before its incorporation? or, to speak more defi- 
nitely, the question will be, whether the Council had ever 
exercised over the company, before its incorporation, a power 
like this which they exercised over it, after its incorporation ; 
that is, whether they, of their own mere will and pleasure, 
ever appointed all the members of it at once. 

And we find, that, at the origin of the company, the Coun- 
cil did a similar thing. The company was created out and 
out, by the Council. They appointed all of its original mem- 
bers. They did so on their own motion and volition. And 
they had the right to do so. The Act of 1824, “to establish 
an engine company, in the city of Savannah,” and the Act 
of 1825, amendatory of that Act, gave the Council this pow- 
er. (Daws. 458, 462.) 

If then the meaning of these words in the charter, be, that 
the Council was to have, over the company after its incor- 
poration, the same power which they had actually “ exer- 
cised” over the company, before its incorporation, then, the 
Council had the power to make the appointment in question, 
for it had made a similar appointment, for the company at 
its origin. 

But suppose the second be the meaning; viz, that the 
Council were to have the same power over the company, af- 
ter its incorporation, as they had possessed over it, before its 
incorporation. 

Then, the question will be, did the Council possess over 
the company, before its incorporation, the power to make 
such an appointment as the one in question. 

The power of the Council, in this respect, was derived 
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from the two Acts aforesaid—of 1824, and 1825. The first 
section of the Act of 1824, is in these words: “ The corpo- 
ration of the city of Savannah, shall have power and author- 
‘ity, and they are hereby empowered and authorized to nom- 
inate, select and appoint, certain individuals, being free white 
persons, and not exceeding twenty-one in number, and who, 
when so appointed, shall be known as the Engine Compa- 
ny of the City of Savannah.” 

The meaning here must be, that the Council might ap- 
point twenty-one persons to form the company and might 
afterwards keep this number full, by supplying vacancies 
that might happen in it. This is the meaning—on which 
the practice has ever proceeded. 

This being the meaning, it is clear, that the power thus 
conferred on the Council, if it remains undiminished, was 
sufficient to justify the appointment in question. 

Has that power been diminished? It is not pretended, 
that ithas been diminished by any Act of the Legislature. 
But it is insisted, that the power has been diminished, by an 
ordinance of the Council itself; the ordinance of 1825, in 
these words: “ whenever any vacancies shall occur by death, 
resignation, or otherwise, in the said company, it shall be 
the duty of the members, immediately, to nominate a proper 
person to fill such vacancy, such nomination to be made from 
citizens, not under twenty-one, nor over fifty years of age, 
and the chief fireman, or commanding officer, shall immedi- 
ately communicate such nomination, to Council, who shall 
reject or confirm the same.” (Ordinances, 162.) 

What this ordinance says, is, that it shall be “the duty” 
of the members to nominate—not, that it shall be their right 
todo so. Is that any restriction of the Council’s power to 
fill vacancies? The council have the unlimited power to fill 
vacancies, They ordain, that it shall be the duty of the 
members, to nominate to them, “ proper persons” to fill va- 
cancies, when these occur. Is this saying, that the Council 
relinquishes the right to fill such vacancies, until such nom- 
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ination be made? Suppose an ordinance had said, that it 
should be the duty of the city Marshal, to hand in a list of ° 
persons suitable for city printer, city surveyor, and for theva- 
rious other city officers; and, that the appointment of these 
officers, should be made from the list, would that ordinance 
confer on the Marshal, the right to present this list, and at 
all diminish the power of the Council, to make the appoint- 
ments, in the absence of the list ? I much doubt it. And so 
I doubt, whether, this ordinance making it the duty of the 
members of the fire company, to nominate to vacancies in 
the company, at all diminished, the right of the Council to 
fill the vacancies, without such nomination. 

And then it is a serious question, whether the Council has 
the right to pass an ordinance which would thus diminish 
its own power. 

Supposing, however, that the Council has, and that they in- 
tended to diminish this power by this ordinance, the ques- 
tion still remains, to what extent, did they intend, so to di- 
minish the power? Did they intend, that the power to fill 
the vacancies should not exist at all in the Council, unless a 
nomination to the vacancies, was made by the company; or 
did they intend more, than that the filling of vacancies by 
the Council, should be exclusively made from the nomina- 
tions ofthe company, provided, the company would do its 
“duty,” and make nominations? Surely itis going far enough, 
to say, that the Council could have intended as much as the 
latter. We think it is. 

The result then, is, that, we think, that the City Council 
did have the right to make the appointment in question, and 
therefore, that the Court below was right, in holding the plea 


to be insufficient. 


Judgment affirmed. 
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Davin F, Dicxrnson, plaintiff in error, vs, L1zar SoLomons, 
defendant in error. 


[1.] The entry made by aplaintiff in execution or the assignee ofan execution, 
cannot, by making an entry of satisfaction on the execution, stating that it 
was satisfied by the sale to him of certain negroes, manufacture for him- 
self a title to the negroes, and such entry cannot be admitted in evidence in 
support of his title. 

[2.] If plaintiff in trover relies, among other things, on possession as evidence 
of title; and the defendant controverts the possession in plaintiff, and submits 
proof that the possession was in the person under whom he claims, a note 
given by such person for the hire of this negro is good evidence in rebuttal 
as explanatory of his possession. 


[3.] New trial seldom granted to give a party an opportunity to impeach a wit- 
ness, or to introduce new cumulative evidence, and never unless the party 
asking the new trial is without fault and has shown the utmost diligence to 
procure the evidence before trial. 


Trover, in Chatham Superior Court., Tried before Judge 
FLemine, at May Term, 1858, 


This was an action of trover brought by David F. Dickin- 
son against Lizar Solomons for the recovery of three negro 
slaves, Milo, Harriet and Alfred. 

The negroes in controversy formerly belonged to Joseph 
Bush, who died in 1853. The plaintiff, Dickinson, claimed 
as purchaser from Bush in his lifetime. The defendant 
claimed in right of his wife, who was one of the heirs at law 
of Bush. 

In the progress of the trial the plaintiff offered a certified 
copy of an execution in favor of Albert W. Smith against 
said Bush, and assigned by Smith to the plaintiff, with the 
endorsements and entries thereon. The fi. fa. was for 
$964 07 principal, and interest from 30th December, 1839, 
and $12 50 costs. Upon this fi. fa. was an endorsement by 
Dickinson that he had bought and received from said Bush 
the slaves, Lucy and her babe Peter, Harriet, and her boy 
Alfred, Milo, Stephen, Zina and Ben; and in consideration 
thereof he, Dickinson, had obligated himself to extinguish 
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and satisfy said (within) 7. fa., and to pay the further sum 
of $600, 

There was a further entry of satisfaction in full of the 
principal, interest and cost of the fi. fas., signed by Dickin- 
son and dated 23d December, 1845. 

This fi. fa., with the entries and endorsements thereon, was 
admitted by the Court to prove satisfaction thereof, but not 
to prove that the plaintiff had bought and paid for the negroes 
in dispute, and this decision constitutes the plaintiffs first 
ground for a new trial. 

The plaintiff, in rebuttal, offered in evidence a promissory 
note made by Bush to plaintiff, as follows: 

“On the first of January, 1844, I promise to pay D. F. 
Dickinson, or bearer, sixty dollars for the hire of his negro 
woman and child for one year and four months’ hire. 

19th October, 1842. 

[Signed] JOSEPH BUSH.” 


The Court refused to admit this note in evidence, and 
plaintiff excepted. 


The jury found for the defendant, whereupon plaintiff 
moved for a new trial on the following grounds : 

1st. Because the Court erred in refusing to admit in evi- 
dence the fi. fa. of Albert W. Smith vs. Joseph Bush, with 
the endorsements thereon, a copy of which is hereto attach- 
ed, which was offered by the plaintiff to prove that he had 
paid for the negroes in dispute by entering satisfaction on 
thesame; the Court having admitted said /. fa. and indorse- 
ments to show the satisfaction only, but not to prove pay- 
ment for said negroes. 

2d. Because the Court erred in refusing to admit, as testi- 
mony in rebuttal for the plaintiff, the original note, of which 
the following is a copy, to-wit: 

“On the first of January, 1844, I promise to pay D. F. 
Dickinson, or bearer, sixty dollars for hire of his negro wo- 











686 SUPREME COURT OF GEORGIA. 


Dickinson vs. Solomons. 





man Harriet and child, for one year and four months’ hire. 

19th October, 1842. 

[Signed] JOSEPH BUSH.” 

It having appeared from the testimony for the defence 
that the defendant claimed as the representative of the heirs- 
at-law of Joseph Bush; and it having further appeared that 
the said Harriet and her child Alfred were two of the ne- 
groes in dispute, and the signature of said note having been 
proved to be the handwriting of the said Joseph Bush. 

3d. Because the said verdict was decidedly and strongly 
against the weight of evidence. 

4th. On the ground of newly discovered testimony in this, 
to-wit : 

That since the trial of said cause, the plaintiff has discov- 
ered that he can, by the testimony of John D. Walker and 
George Mixon, impeach the credit of David Ward, of Burke 
county, a material witness for the said defendant, whose tes- 
timony was taken by commission, and read on said trial; 
all of which will more fully appear by reference to the afli- 
davits of the said plaintiff and of the said John D. Walker 
and George Mixon; neither the said plaintiff nor his coun- 
sel having been aware what the testimonyof the said David 
Ward would be, until the said commission was opened just 
previously to the said trial, and during the term of the Court 
when the same took place. 

That since the trial of the said cause, the said plaintiff has 
discovered that he can prove by one Thomas Ogg, of Texas, 
formerly of this State, that he, the said Thomas Ogg, was 
cognizant of the sale and delivery of the said negroes by the 
said Joseph Bush to the said plaintiff; that he was also cog- 
nizant of the performance of part of the consideration for 
such sale; that said negroes were in the possession of the said 
plaintiff, while the said Ogg was in his employment; that 
previously to the said trial, the plaintiff had been unable to 
ascertain th place of residence of the said Ogg, and that he 
did not ascertain the same until after the said trial; and 
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that he expects to be able to procure the testimony of the 
said Thomas Ogg by the next term of this Court; all of 
which will more fully appear by reference to the affidavit of 
the said plaintiff. 

The Court refused to grant a new trial, and plaintiff ex- 
cepted. 


Jones & Sturgess, for plaintiff in error. 


Warp; Owen & Jones, contra. 


By the Court.—McDonatp J. delivering the opinion. 


[1.] The error assigned in this record is on the judgment 
of the Court below refusing a new trial on the motion of the 
plaintiff. This was an action of trover for negroes, and the 
plaintiff offered in evidence a special entry endorsed on an 
execution in favor of Albert W. Smith, of which the plain- 
tiff is assignee, against Joseph Bush, under whom defendant 
claims title, signed by himself for the purpose of proving 
title to the negroes sued for in himself. I know no rule of 
evidence on which this testimonycan be admitted. The en- 
try was manifestly the work of the plaintiff himself, Bush, 
the defendant, not participating therein or assenting thereto, 
At least, such participation or assent does not appear in the 
record. To admit it would seem to me to allow any holder 
of afi. fa., by his own entry to acquire the property of the 
defendant at his own will; or at least to manufacture evi- 
dence of a transfer of title for a consideration, which it 
might be difficult to rebut. Such special entries are out - of 
the usual course of business. To enter satisfaction of an 
execution is against the interest of the plaintiff or assignee, 
but if at the time of entering satisfaction, he can acquire 
property to treble the value of the debt by saying in the en- 
try, that the sale of that property was the consideration for 
the entry, it is certainly to his interest to do it. The mind 
of my brother Benning, who presided with me in this case, 
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is not so well satisfied that the entry of satisfaction may not 
legally show the manner of satisfaction, and if necessary to 
be given in evidence, that the whole should not go together. 
I have already assigned my reasons of entertaining a con- 
trary opinion. 

[2.] The Court refused tojadmit, as evidence in rebuttal, 
the note, a copy of which is set forth in the second ground 
in the motion fora new trial. The presiding Judge consid- 
ered it not rebutting testimony, which kind of evidence 
alone he said the plaintiff could give, at the stage of the 
case at which it was offered. But was it not rebutting evi- 
dence? The plaintiff had shown, or his witnesses had tes- 
tified, that he had been in possession of the negroes a great 
many years. The defendant, on the contrary, introduced 
evidence tending to prove that Joseph Bush had always had 
the possession. 

It was certainly in explanation of Bush’s possession and in 
rebuttal of his proof, to show! that his possession was on 
hire; and the note expressing on its face that it was for hire 
of negroes, was worth something as proof of that. 

We think there is nothing in the ground taken, that the 
verdict was decidedly and strongly against the weight of ev- 
idence. 

[3.] The last ground taken in the motion for a new trial 
is newly discovered evidence. The plaintiff claims to have 
discovered, since the trial, witnesses by whom he can im- 
peach a material witness for the defendant. Perhaps a case 
may be conceived on which a new trial ought to be granted 
for the discovery of such evidence. Butifthere be such a 
cause, it must be where the party introducing the testimony 
to be impeached was guilty of a fraudulent contrivance to 
impose suddenly on the Court a witness, whose character the 
opposite party could, by no possible diligence, have impeach- 
ed, and who gave false testimony. But in this case, the 
witness sought to be impeached, was known, his testimony 
was taken by commission, and the interrogatories propoun- 
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ded to him, indicated the proof expected to be made by him. 
The plaintiff ought to have known that the defendant ex- 
pected to make proof adverse to his interest and to have 
made preparation, if he knew the evidence expected to be 
made, would be, if made false, to counteract its effects, and 
the first thing that would suggest itself to a prompt mind, 
would be, that the false testimony could be given by none 
but a witness of worthless character and incredible, and that 
it was necessary to enquire int» his character without delay, 
Nothing of this sort was done. He risked the chances ofa 
trial, and when a verdict was rendered against him, he set to 
work with great energy to get up grounds for a new trial, and 
was prepared, at the term of the Court at which the cause 
was tried, with evidence, submitted by affidavits to show 
that the character of the witness disentitled him to credit, 
There was gross negligence on his part before the trial, if he 
knew the evidence would be false if made. 

There is even less pretense for a new trial on the ground 
that Ogg’s evidence was newly discovered. Ogg had lived 
with the plaintiff; the affidavit states that the negroes were 
in his possession at the time. Instead of writing to him to 
know what would be his testimony, he ought to have pre- 
sumed it would be the truth, and to have made out interrog- 
atories and forwarded them with a commission, at once to 
take his testimony, instead of writing to him. The plaintiff 
deposes that he did not know his address until the reception 
of this letter. It seems thatthe letter written to him before 
the trial, was received by him, and the commission, perhaps, 
would have gone quite as well, and if sent a little sooner, 
might have been returned before the trial. 

The evidence of this witness is cumulative merely, and, on 
that ground, is entitled to little consideration on a motion for 
a new trial. 

We affirm the decision of the Court below on all the 
grounds taken in the motion for a new trial except the refu- 
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sal to admit in evidence the note given by Joseph Bush for 
the hire of negroes, and on that ground must reverse his 
judgment refusing the new trial. 


Judgment reversed. 





GasparD Carrie et al., caveators, plaintiffs in error, vs. Hen- 
ry H. Cumminea, and another, propounders, defendants in 
error. 


[1.] In cases of caveat of the probate of a will, the will and the allegations, if 
any, in support of it, and the caveat, or allegations against it, constitute the 
pleadings, and they ought to be submitted to the jury as making the issue be- 
tween the parties. The reading of the will tothe jury is no evidence of its 
validity. 

[2.] A will written by an executor, who is also a principal legatee, ought not to 
be established without proof of instructions or knowledge of contents by the 
testator. 

[3.] General reputation is inadmissible to prove that persons live in a state of 
concubinage. 

[4.] A will is lawful or unlawful according to the act and intention of the tes- 
tator, and its character in that respect does not depend on the object or pur- 
pose of the legatee in respect to the property bequeathed to him. 

[5.] If the presiding Judge who certifies a bill of exceptions, annexes a note 
thereto explanatory of the ground of exception, the note must be taken in 
connection with the exception, in determining thereon. 


Caveat to will,in Richmond Superior Court. Tried before 
Judge Hoyt, at May Term, 1858. Appeal from Ordinary. 


The propounders offered for probate a paper, purporting to 
be the last will and testament of John Carrie, deceased, late 
of the county of Richmond, of which the following is a 


copy: 
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State or Georeia, Richmond County: 


I, John Carrie, of said county and State, being of sound 
and disposing mind and memory, do make, ordain and pub- 
lish this writing as and for my last will and testament, here- 
by revoking all wills heretofore made by me. 

First : To my friends Louis Alexander Dugas and Henry 
H. Cumming, of the city of Augusta, and the survivor of 
them, I give, bequeath and devise all my estate, both real, 
personal and mixed, wheresoever situated, and of what kind 
soever the same may be, charged only with the payment of 
my just debts, funeral expenses, and other legal charges on 
the same, which I desire them to pay off in full as soon as 
possible after my decease. 

Second: I nominate, constitute and appoint the said Louis 
Alexander Dugas and Henry si. Cumming, and the survivor 
of them, executors and executor of this will, and it is my 
will that they and the survivor of them be fully empowered 
at their or his discretion, and without reference to the Court 
of Ordinary or any other Court, to sell and dispose of the 
whole of my estate, in such manner, at such time and place, 
on such notice and such terms, as they in their discretion 
may deem expedient. 

In witness whereof, I, the said John Carrie, have hereun- 
to set my hand and seal, this sixteenth day of November, in 
the year of our Lord eighteen hundred and forty-seven. 

his 
JOHN * CARRIE. 
mark, 

Signed, sealed, published and declared by the above nam- 
ed John Carrie, to be his last will and testament, in the pre- 
sence of us, who have hereunto subscribed our names as 
witnesses, at the request of said testator and in his presence, 
and in the presence of each other this 16th day of Novem- 
ber, Anno Domini, 1847. JH. BIGNON, 


G. T. DORTIC, 
GEO. G. McWHORTER. 
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The probate of said paper as the last will and testament 
of John Carrie, deceased, was resisted by the Caveators, who 
filled the following grounds of Caveat: 

1st. Because the said John Carrie was not of sound and 
disposing mind and memory at the time of the execution 
and publication of said alleged will. 

2d. Because the same was not executed in the manner 
and form required by the statute in such case made and pro- 
vided. 

3d. Because of undue, illegal and improper influence, 
used and exercised by one Mary Bouyer, a free person of 
color, over the said John Carrie. 

4th. Because said alleged will is violative of the provis- 
ions of the Acts of the General Assembly of the State of 
Georgia, in relation to manumission of slaves, and disposi- 
tions of real estate and slaves to free persons of color. 

5th. Because said alleged will is against the settled policy 
of the State of Georgia, in relation to slaves and free persons 
of color, in this, that it is an attempt, by a secret trust, to 
maintain the slaves of the deceased. 

6th. Because said alleged will is against the same policy, 
in this, that it is an attempt, by a secret trust, to secure to 
Mary Bouyer, a free person of color, the’ beneficial interest 
in slaves and real estate, lying in the city of Augusta. 

7th. Because said alleged will does not express the inten- 
tion of the said John Carrie, as to the ultimate disposition 
of his property. ° 

8th. The paper, propounded as the last will and testament 
of John Carrie, is null and void, for that the said John Car- 
rie made and executed the same for the purpose of effecting 
or endeavoring to effect the manumission of.a slave named 
or usually called Mary Bouyer, by conferring or attempting 
to confer freedom upon her, and by allowing and securing 
and attempting to secure and allow to said slave the right or 
privilege of working for herself, free from the control of the 
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master or owner of said slave, and of enjoying the profits of 
her own labor and skill. 


The evidence having been concluded, and the case argued 

by counsel, the Court was requested by the propounders to 
charge as follows: 

That to constitute a secret trust in devisees of land or lega- 

tees of slaves, there must have been some contract, agree- 

ment or stipulation, written or parol, between them and the 

testator. 

That the mere expectation or hope of a testator, that his 
legatee would dispose of the property given, in a manner not 
set forth in, the will, creates no trust in the legatee. 

That the intention of the legatees, as to the disposition 
they will make of their interest in the estate, cannot affect 
the construction of the will. 

That, to render a trust, express or implied, in favor of a 
free person of color, obnoxious to the provisions of the Act 
of 1818, the interest, intended to be secured, must be an in- 
terest in the land and slaves themselves, 

That the 8th section of the Act of 1818 does not apply to 
any trust for the benefit of slaves, 

That it is competent to a testator, in bequeathing a slave, 
to make an express provision for the kind treatment of such 
slave, and that such a bequest and provision do not amount 
to manumission, nor are they vitiated by a gift of other pro- 
perty therewith ; and that a parol request for such kind treat- 
ment made prior to, simultaneously with, or after the execu- 
tion of the will, cannot invalidate it. 

All which charges were given by the Court to the jury, as 
requested by propounders; and counsel for the caveators 
then excepted and now except to each and all said charges 
as given. 


The counsel for the caveators requested the Court in wri- 
ting to charge the jury as follows: 













-_,_ 
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fi the draftsman of a will take a considerable interest un- 
der it, the transaction will be viewed with extreme jealousy, 
and the jury must, in such case, be satisfied that the testa- 
tor knew the contents of the will. 

Courts will look with suspicion upon testaments of this 
character. The presumption is strong against an act done 
by the agency of the party to be benefited, especially where 
the capacity of the testator, at the time the will was executed, 
is in any degree doubtful. The Courts will not presume 
fraud, but they will, under such circumstances, require strong 
proof of intention. 

All and every will, testament and deed, whether by way 
of trust or otherwise, contract, agreement or stipulation, or 
other instrument in writing, or by parol, made and executed 
for the purpose of effecting or endeavoring to effect the man- 
umission of any slave or slaves, either directly by conferring 
or attempting to confer freedom on such slave or slaves, or 
indirectly, or virtually, by allowing and securing, or attemp- 
ting to allow and secure to such slave or slaves the right or 
privilege of working for his, her, or themselves, free from 
the control of the master or owner of such slave or slaves, 
or of enjoying the profits of his, her, or their labor or skill, 
are utterly null and void. 

No free person of color can be permitted to purchase or 
acquire any real estate, lying in the city of Augusta, or any 
slave or slaves, either by a direct conveyance to such free 
person of color of the legal title of such real estate, or slave 
or slaves, or by any conveyance to any white person or per- 
sons of such legal title, reserving to such free person of color 
the beneficial interests therein, by any trust, either written 
or parol, by any will, testament, or deed, or by any contract, 
agreement, or stipulation, either written or parol, and secur- 
ing or attempting to secure to such free person of color, the 
legal title, or equitable or beneficial interest therein. 

Any such trust may be shown by parol testimony. 
No special words are required for the creation of a trust. 
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Any words or acts, going to show a design on the part of 
Johu Carrie that the property conveyed to the legatees named 
in his will, should be held by them for the benefit of anoth- 
er person, will create a trust. 

If the jury believe that-by the will offered in evidence, 
John Carrie attempted or endeavored to do any act prohibited 
by the Act of 1818, already cited, the will is void, notwith- 
standing the attempt may not have been successful, and not- 
withstanding the legatees, H. H. Cumming and L. A. Dugas, 
knew not of such attempt or endeavor. Their knowledge of 
the illegal attempt is not necessary to render void the instru- 
ment by which such illegal attempt was to be executed. 

A trust may be created without the knowledge of the trus- 
tee; such want of knowledge on the part of the trustee does 
not prevent the creation, or the attempt to create the trust. 

The legatees, in this case, cannot take any property for 
Mary Bouyer, whether slave or free, which she herself could 
not take. 

If the jury believe that Mary Buoyer is a slave, and if 
they find that she was in the possession and under the con- 
trol of John Carrie, he exercising acts of ownership over her, 
for more than four years prior to the date of the alleged will, 
the legal presumption is that she was his slave at that time. 

All which charges were given by the Court to the Jury, 
as requested by the caveators. After reading them to the 
jury, and charging them as law, the Court concluded his 
charge to the jury with the remark: “ But, gentlemen of the 
jury, the question in this case for your consideration and de- 
termination is, is this the last will and testament of John 
Carrie? If it be, you must establish it by your verdict. If 
it be not, you must find against the will.” And to this con- 
cluding part of the charge, counsel for the caveators excep- 
ted. 


In a note by Judge Hatx, appended to his certificate, he 
remarks: “I do not remember the precise words with which 
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the charge to the jury was concluded, but I am certain none 
were used to retract or vary in the slightest degree, the prin- 
ciples or statements of law given in the charge to them.” 


Mitiers & Jackson, for plaintiffs in error. 
Cuartes J. JENKINS, contra. 


By the Court.—McDonatp J. delivering the opinion. 


The case presented in this record, arises on the will of John 
Carrie. Upon the face of the will, there is nothing which 
excites suspicion of either the capacity of the testator, fraud, 
or undue influence in its procurement, of: the legality of its 
provisions or the regularity of its execution. It is caveated, 
however, and the allegations against it are all matters, which 
depend for support on extrinsic evidence. The grounds of 
caveat will be found in the Reporter’s statement of the case. 

[1.] The subscribing witnesses were introduced, who 
proved the execution of the will. After this proof, the will 
was offered in evidence by the propounders, and the cavea- 
tors objected, upon the ground, that its execution according 
to law, had not been proven, and because of the circumstan- 
ces of suspicion developed by the testimony. The Court 
overruled the objection and the caveators excepted. 

This Court here announced, that it had already decided 
that a contested will should be submitted to the jury as the 
subject to which the evidence was to apply; and thereupon 
this assignment of error was not further insisted upon. The 
will and allegations, if any, in support of it; and the caveat 
or allegations against it, constitute the pleadings in such 
cases, and ought, in the outset, to be placed before the jury. 
This proceeding imparts no validity to the will. Lucas vs. 
Parsons, et al. 24 Ga. Rep. 640. 

[2.] One of the circumstances of suspicion developed by the 
testimony, relied on to exclude the will from the censidera- 
tion of the jury was, that it was written by one of the execu- 
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tors, who was also a principal legatee, and there was no evi- 
dence that the testator knew its contents. The objection. 
would certainly have been a good one, if the paper had been 
admitted in evidence as a valid will, for no evidence had 
been offered that the testator had given instructions for it, 
and that it was written in accordance with those instructions; 
or that he had read it; or that it had been read to him; or 
that he had knowledge of its contents. Without such evi- 
dence the jury would not have been warranted in setting up 
the paper as a will, but this evidence was subsequently sup- 
plied. The want of it at the time the paper was offered, 
was no objection to its being submitted to the jury, as the 
subject to which the whele evidence was to apply. Indeed, 
as already remarked, the proper time to have read it was at 
the opening of the case. 

[3.] The caveators proposed to prove by general reputa- 
tion, that John Carrie, the testator, and Mary Bouyer, who 
was a woman of color, lived together in a state of concubin- 
age, he keeping her as his mistress. The Court below rejec- 
ted the evidence, and his decision is excepted to. Indepen- 
dent of other objections, the relevancy of this testimony is 
not very apparent, as the case stands in this record. Wecan 
conceive circumstances, which, if they existed, and were 
proven, might entitle the proof proposed to be made, to much 
consideration in trying some of the issues made by the cave- 
at. But there is a total absence of proof of the sort to which 
I allude. But under no circumstances and in no connection 
can the fact that persons lived together in a state of concu- 
binage be proven by general reputation. 

[4.] Col. Henry H. Cumming was introduced as a witness 
by the caveators for the purpose of establishing the 4th, 5th, 
6th, or 8th ground of caveat, or perhaps all of them. 
Col. Cumming was one of the executors of the will, and al- 
so a legatee. While under examination he was asked by 
the caveators, what was his intention as to the disposition of 
any property which he might receive under the will of Mr 
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Carrie? And if he intended to use the same for the benefit 
of Mary Bouyer, was not that intention based upon, or did 
it not grow out of the known wishes of Mr. Carrie, upon 
that subject? The counsel for the propounders objected to 
the questions and answers thereto. The Court sustained the 
objection and the counsel for the caveators excepted. 

If an affirmative answer had been given to both questions, 
it does not follow that the will would have been obnoxious 
to any of the objections urged against it. The terms of the 
will are unambiguous and positive. There is no trust crea- 
ted thereby, for any person or any object whatever. There 
are no instructions to the executors. The questions pro- 
pounded do not imply a conditional bequest or an underta- 
king on the part of the executors or legatees, to hold the 
property in trust for any object. It was the testator’s inten- 
tion, and not the legatees, which would vitiate the will, if its 
objects were illegal. But the witness under examination 
was one of the propounders of the will. He proposed to 
carry it into effect, and if it contemplated a violation of the 
~ laws of the State, he, accepting the legacy for an illegal ob- 
ject, would have been subject to penalties for engaging in, or 
contributing to the illegal purpose. He could not be com- 
pelled to answer. But if the testator knew that he could 
not, either directly or indirectly, according to the laws of the 
land, provide by will or otherwise, for the manumission of 
slaves, or make testamentary dispositions of real estate and 
slaves to free persons of color; or attempt by a secret trust 
to manumit slaves; or attempt by a secret trust, in his will, 
to secure to a free person of color the beneficial interest in 
slaves and real estate lying in Augusta, and he madea will, 
however much he may have desired it, with no such pur- 
pose, but bequeathed his entire estate to friends, with no in- 
junctions whatever so to appropriate his property, or as to its 
ultimate destination, it cannot invalidate the will, if the leg- 
atees, knowing his strong desire, but being under no obliga- 
tion of any sort to execute it, of their own volition, give 
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the property it in n that way, or use it for those objects. It is 
their own property, and if they so apply it, they lay them- 

selves liable to the penalties of the law, and are subject to 

punishment without reference to the source whence the pro- 

perty was derived. 

After the testimony was delivered to the jury the counsel 
for the propounders submitted to the Court in writing, six 
requests to charge the jury, which were all given, by the 
Court. The counsel for caveators excepted to the several 
charges so given. The requests will be found in the Report- 
er’s statement of the case. The first request is in accordance 
with the law. “To constitute a secret trust in devisees of 
land or legatees of slaves, there must have been some con- 
tract, agreement or stipulation, written or parol, between 
them and the testator.” What kind of evidence is sufficient 
to establish such contract, agreement or stipulation is not a 
proper subject of investigation here. If a legacy be given in 
the will coupled with a trust of any sort given unknown to 
the legatee, his acceptance of the legacy, perfects a stipula- 
tion or agreement to carry out the trust, which before accep- 
tace was in the nature of a proposition by the testator. A 
proposition of this sort, for an object in contravention of the 
statute, would be an attempt, under the Act, and would viti- 
ate the will. There is no proof of such thing before us. 

We understand the second request to have been made in 
reference to the evidence in this cause, and not to a case in 
which the expression of an expectation or hope of a testa- 
tor, is considered as equivalent to directions which are oblig- 
atory. . The request as asked literally, is the law; for an ab- 
solute bequest of property carries to the legatee the power 
and right of the legatee to dispose of it as he pleases, uncon- 
trolled by the verbal expression of the none or expectation of 


the testator. 
The third, fourth and fifth instructions asked, it is sufficient 


to say, are unquestionably legal. 
Making the same remark in reference to the sixth request 
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made, I will add that it is not only legal, but commendable 
for the owner of a slave, in bequeathing her, to provide for 
her kind treatment, which amounts to nothing more than 
that while she is required to perform the service of a slave, 
she shall be comfortably clothed and suitably fed, that exces- 
sive labor shall not be required of her, that she shall not be 
unnecessarily and unreasonably chastised, and that, when 
sick, she shall have the nursing and. medical attention which 
her situation requires. The law imposes these duties on all 
owners of slaves, and it cannot be an objection to a will that 
the testator who bestows his bounty on a friend, should ask 
or require of that friend the performance towards the slaves 
he gives, of the legal duties of humanity. | 

The counsel for the caveators asked the presiding Judge 
to give in charge to the jury ten different instructions, 
which he did. These are not excepted to of course, by the 
plaintiff in error. We are not therefore called on to review 
them, or to determine whether they are all sustained by the 
law, as applicable to the case before us. 

[5.] The last part of the charge of the Court, stated in the 
bill of exceptions, taken alone and disconnected from the 
rest, is certainly erroneous; but the presiding Judge annexes 
a certificate, which must be taken in connection with it, that 
he does not recollect the precise words, with which the charge 
to the jury was concluded, but he is certain none were used 
to retract or vary in the slightest degree the principles or 
statements of law given in charge to them. This being so, 
the conclusion of the charge as stated in the bill of excep- 
tions must be taken in connection with the charges founded 
on the objections to the probate of the will and taken with 
them, there is nothing in it to disapprove. 


Judgment affirmed. 
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Sterpnen F, Ketter, plaintiff in error, vs. Joun Ditton, de- 
fendant in error. 


If the Court gives an erroneous charge to the jury andthe verdict be in confor- 
mity with the charge, the party against whom it is given, is entitled toa new 
trial; and it is error to charge the jury that if a claimant construct a wood 
rack on the right of way of a Railroad Company taken from the land so claim- 
ed, such structure dr use of it, is evidence of possession of the land from 
which the right of way was taken. 


Ejectment, in Effingham Superior Court. Tried before 
Judge Fremine, March Term, 1858. 


This was ejectment by John Dillon against Stephen F. 
Keller, for a tract of pine land in Effingham county, situated 
on or near the Central Railroad, containing one hundred 
and eighty-four acres. 


The testimony being closed, and the Court having charged 
the jury, they found for the defendant. Whereupon the 
plaintiff moved for a new trial, upon the following grounds : 

ist. Because the verdict was contrary to law. 

2d. Because the verdict was contrary to the evidence. 

3d. Because his Honor erred in charging the jury, that the 
erection and use of a wood rack, to sell wood to the Central 
Railroad within a few feet of the track of said road, was 
such evidence of possession and actual occupation by the 
defendant and those under whom he claimed, as to defeat 
the plaintiffs title, which was otherwise good. 

4th. Because his Honor erred in charging the jury, that 
the erection and use of a wood rack on the premises, by the 
defendant, and those under whom he claimed, for seven 
years previous to the suit, was sufficient evidence of posses- 
sion to defeat plaintiff’s title otherwise good. 

5th, and 6th. Because the verdict was without evidence, 
and contrary to the weight of evidence. 
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7th. Because since the trial, the plaintiff has discovered 
new evidence material to the issue, and not before known to 
him or in his power to procure by diligence. 

To which decision counsel for defendant excepted. 


Joun M. Mitten, for plaintiff in error, 


Lioyp & Owens, contra. 
By the Court.—McDona tp, J. delivering the opinion. 


The Court below granted a new trial, on the ground of 
error in his charge to the jury, on the question of adverse 
possession. The jury under the evidence and charge of the 
Court found a verdict for the defendant. He defended on 
the ground of possessory title as well as title paramount. He 
had erected a wood rack on the right of way of the Central 
Railroad, cut wood from the land in dispute, hauled it to his 
rack and sold it to the Railroad Company for more than 
seven years. The plaintiff claimed, also, ta have a good 
statutory title. The presiding Judge says, that he thinks his 
charge was in substance, that even, if the jury should find 
that at one time the plaintiff had a good statutory title, yet 
that title was defeated, if they should find that the defend- 
ant had erected a wood rack on the land, (although that 
wood rack was on the right of way of the Railroad,) for the 
purpose of selling wood to be cut from the land, and that 
the defendant and those under whom he claimed, did cut 
wood from the land and sell from said rack for the period of 
seven years. That, in such case, the statutory title of the 
plaintiff would be defeated by the statutory title of the de- 
fendant. The presiding Judge granted a new trial, on the 
ground that there was error in this charge to the jury. The 
charge was manifestly wrong, and, of consequence, the 
awarding of a new trial was right. When the Railroad 
Company acquires the right of way overland, the fee simple 
title vests in the company. The title as effectually passes 
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during the existence of the company, as if the owner had 
executed a deed of conveyance. An entry upon the right of 
way and erecting a wood rack thereon, is, therefore, an en- 
try on the Railroad Company, and not an entry on the own- 
er of the balance of the tract of land not taken for the right 
of way. If the construction of the wood rack and the open 
and continuous possession of it long enough to give astatu- 
tory title, gives a title against any one, it gives it against the 
company who is the owner; the bare possession of it with- 
out regard to the length of time, being a sufficient title 
against the world besides. In a contest of that sort, the 
company would beapt to show a permissive possession, which 
would harm no one. That the defendant cut and hauled 
wood from the premises in dispute to a rack on the land of 
another, and sold it there, is not such a notorious, visible and 
continuous possession, (even if the acts be continued through- 
out the statutory period, as such things are usually done, at 
intervals,) as is sufficient to apprize the owner that the tres- 
passer is a claimant of the land. We affirm the judgment 
of the Court in awarding a new trial on this ground. 

In the opinion delivered on the motion for a new trial, the 
presiding Judge does not say that he did not decide as stated 
in the first assignment of error in this record. He assigns 
a good reason why he ought not to have decided so, viz: 
that as the plaintiff’s title depended upon the statute, it was 
the peculiar province of the jury to say whether under the 
evidence, a statutory title had been made out. But if the 
Court did so decide and charge the jury, there was error in 
that charge because it was an invasion of the province of 
the jury. Perhaps it was objectionable on another ground 
also. The Court says that the paper title of the defendant 
is complete from the grantee down to himself, and so it ap- 
pears to be in the record before us. If so, and there was a 
house on the land which was occupied at intervals only, the 
presumption of law is, that during the time that it was not 
actually occupied, the possession was in him who had the 
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paramount title. Hence, every breach in the continuity of 
the possession of him who claims a statutory title only, is 
equivalent to the entry of the true owner on the premises, 
and the possession of him who claims a possessory title 
must date from the time of his re-entry, if he returns. It is 
unnecessary to say more, as the case yrs back for another 
trial. 
Judgment affirmed. 





Epwarp B. Hook, plaintiff in error, vs. Srovatz, Dunn & 
Co., defendants in error.* 


[1.] Duty of the Court to admit material evidence to the jury, at any time be- 
fore the argument before the jury is closed, provided the evidence was not 
within the knowledge of the party offering to introduce it before. 


[2.] It is no ground for continuing a cause, that one of the jury, after he was 
taken to try a cause, was discovered to be incompetent. 


[3.] If in defence of a note given for a negro warranted to be sound, the maker 
pleads her unsoundness at the time of the sale asa failure or partial failure of 
consideration, the sayings of the maker of the high value he placed upon 
the negro before her unsoundness was discovered, and also that he did not 
offer to return her, may be given in evidence by the opposite party to reduce 
the damages to which the purchaser claims to be entitled. 


[4.] If, on the trialof such suit, the Court charge the jury, that “although they 
find the covenant to be broken, if they find that at the time of the sale, the 
slave in her unsound state, was worth the price for which she was sold, the 
defendant has sustained no damage,” it is error; the jury cannot remodel 
the contract of the parties, and on the breach of covenant, the damages are 
to be ascertained by finding the difference of the value of the negroin a 
sound and her unsound condition. 


[5.] Before the jury can find the full amount of a note given for a negro’war- 
ranted to be sound, to the suit on which a plea of failure and partial failure 





* This case was before this Court at Savannah, January Term, 1857, and 
will be found reported in 21 Ga. Reports, p. 69. 





SAVANNAH, JANUARY TERM, 1859. 705 


Hook vs. Stovall, Dunn & Co. 








of consideration is pleaded, the jury must find that the negro was not dis- 
eased at the time of the warranty. 


[6.] Physicians are experts as to diseases, and their opinions as such, in respect 
to them, are admissible in evidence; but they are not experts as to the value 
of negroes, and their opinions in that respect are not entitled to higher cen- 
sideration than those of other witnesses. 


Complaint, in Jefferson Superior Court. Tried before 
Judge Hott, at June Term, 1858. 


This was an action by Stovall, Dunn & Co, against Ed- 
ward B. Hook, on a promissory note for $630, dated March 
6th, 1852, and payable on or before the Ist day of January, 
1853. The defendant pleaded: First, the general issue; 
second, partial failure of consideration in this: that said note 
was given fora negro bought by defendant from plaintiffs 
which said negro plaintiffs warranted to be sound, whereas, 
the fact was otherwise, the negro being, at the time of sale, 
unsound, having a disease in one of her eyes, which greatly 
depreciated her value; third, total failure of consideration in 
this: that by reason of said diseased eye, said negro was of 
no value to defendant, and the consideration of said note 
had totally failed. . 

The plaintiffs offered in evidence the note sued on and 
closed. The defendant submitted his proofs. The plain- 
tiffs replied and closed the case. One of the counsel for 
plaintiffs was about to open the case to the jury late in the 
evening, when one of the jury complaining of indisposition, 
the case was adjourned over until morning. The Court per- 
mitted the jury to separate without the usual instructions 
not to allow any one to converse with them in relation to 
the case, although requested to give such instructions by de- 
fendant’s counsel. 

At the opening of the Court the next morning, the coun- 
sel for plaintiffs made a motion before the Court to permit 
them to offer other testimony which they had discovered 
since the adjournment of the Court the evening before, and 

VOL, XXvI.—45 
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made affidavit to that effect; which motion was resisted by 
defendant’s counsel, upon the grounds, first, that there was 
no rule of practice allowing such a proceeding; and second, 
, that it would be establishing a very dangerous practice; 
which objectious were overruled by the Court. 
_ Whereupon the plaintiff then introduced one of the jurors, 
Elisha Smith, who testified that he was at defendant’s house 
before he left the Carson place; thinks it was in 1855 or 56, 
but is not certain, that it might have been in 1854; heard 
defendant say that he would not take one thousand dollars 
for the girl; is not certain whether the conversation occurred 
in 1854 ur 1855; that he had mentioned this fact to Henry 
Farmer, one of his brother jurors in the case, and that he 
had told it to no one else. He also stated that said conver- 
sation had stayed by him,and would always do so—that it had 
its effect on his mind, and would always doit, and would in- 
fluence him in making up his verdict. When asked by the 
Court if the impressions of that conversation would influ- 
ence his mind in giving a verdict in said case, irrespective 
of other testimony in the case, he replied that it would not, 
and that he did not know how the fact of the conversation 
with the defendant, above stated, was communicated to the 
plaintiffs since the adjournment of the Court the evening be- 
fore. 

The defendant’s counsel objected to the conversation testi- 
fied to by said Smith, because it was not proven to have ta- 
ken place subsequent to the development of the disease in 
the eye, which objection was overruled by the Court, and the 
Witness permitted to testify. 

The defendant’s counsel then moved that the case be with- 
drawn from the jury, upon the ground that the testimony of 
the juror, Smith, clearly showed that he was not an impar- 
tial, unprejudiced and competent juror, which motion was 
overruled by the Court. 

The plaintiffs then introduced Reuben Carswell, Esq., who 
testified that it was his impression that the defendant lived 
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at the Carson place in December, 1855; would not be cer- 
tain, It might have been in July of that year. 

Plaintiffs then introduced William A. Stokes, who testified 
that defendant left the county about two years ago, and left 
the Carson place about three or four years ago, about the 
vear 1854 or 1855. 

Plaintiffs then finally closed their case. 


The defendant then recalled the plaintiff’s witness, Henry 
Farmer, one of the jurors, who testified that Elisha Smith, 
one of his brother jurors, told him that he would tell 
him something when they went into the jury-room that 
would influence his (Farmer’s) verdict, but that said Smith 
was mistaken in his testimony when he testified tha’ he had 
told him (Farmer) what Hook had said about the value of 
the negro, in the jury box—that he (Farmer) had not commu- 
nicated what the said Smith had told him, to plaintiffs or 


any one else, and does not know how the plaintiffs got the 


information. 
Then the defendant finally closed his case. 


After argument had before the jury from both sides, the 
Hon. Wm. W. Holt presiding, charged the jury as follows: 

Gentlemen of the jury, much upon which you will have 
to pass in making up your verdict in this case, seems to be 
admitted, at least has not been contested before you; that 
the defendant made the note upon which suit is brought, 
that its consideration was the price of the female slave sold 
to him by the plaintiffs, and ihat in the sale she was war- 
ranted by the plaintiffs to be sound in every respect. 

It is upon this warranty of soundness the case principally 
turns. In the bill of sale she is described as having one 
eye larger than the other, and the defendant alleges that this 
enlargement of the eye is a disease, and that the slave being 
thus unsound at the time of sale, the plaintiff’s covenant is 
broken, and that he has a right to an abatement from her 
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price equivalent to the damages he has thereby sustained, 
The question of soundness or unsoundness is therefore di- 
rectly submitted to you, and is to be decided upon the evi- 
pence produced by the parties. The defendant relies upon 
the opinion of two physicians, whose testimony you have 
heard, and upon the facts testified to by the woman in whose 
employment the slave was when her first child was born, 
of an increased enlargement of the eye consequent upon 
that event. 


The plaintiffs rely upon the fact that the defendant kept 
the slave for three years without complaint of unsoundness, 
or offer to.return her and cance] the contract of sale, he him- 
self being a skillful physician. This he was not bound to 
do to entitle him to the benefits of the plaintiff’s covenant; 
yet it is a fact, being the conduct of the defendant himself, 
which may be considered by you in determining the ques- 
tion whether that covenant has or has not been broken. If 
you find it to have been broken, the next thing to be con- 
sidered by you will be, the damages which the defendant 
has thereby sustained, the just measure of which is the dif- 
ference in the value of the slave sound and unsound. Her 
value as sound is agreed between the parties in the price to 
be paid. Of her value as unsound, you have the testimony 
of the witnesses that have been examined to that point, and 
the admissions of defendant as they have been given in evi- 
dence upon which you must decide, and these admissions of ~ 
the defendant should have more or less weight, according to 
the opportunities the defendant had at the time they were 
made, of knowing the actual condition of the slave. What- 
ever difference you may find must be dedueted from the 
note. 

But, although you find the covenant to be broken, if you 
find that at the time of the sale the slave in her unsound state 
was worth the price for which she was sold, the defendant 
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has sustained no damage. The whole case is submitted to 
you upon the testimony. 


The counsel for the defendant, amongst other things, re- 
quested the Court to charge the jury: 

ist. That before they can find the full amount of the note 
sued upon to be due, they must first find that the eye was 
not diseased at the time of the warranty. 

2d. If the jury believe from the evidence that the negro 
girl Mary was unsound at the time of the sale, then that the 
sayings of defendant as to his valuation of the negro girl 
are entitled to no consideration or weight in reference to the 
question of soundness or valuation of the negro girl, unless 
said sayings are proven to have occurred subsequently to the 
development and increased action of the disease. 

3d. If it has not been proven to the jury that the defen- 
dant’s valuation or consideration in relation to the valuation 
of said girl occurred after the development and increased ac- 
tion of the disease, the jury should exclude said conversa- 
tion in their consideration and investigation of the issue in 
the case. 

4th. The opinion of Drs. Dixon and Campbell in relation 
to what they consider the negro girl worth in their estimation, 
is proper evidence to be considered by the jury, as the opin- 
ion of experts. 

5th. If Hook, the defendant in this case, had even paid 
portions of the purchase money from time to time, still it 
would not preclude him from holding plaintiffs to a strict 
compliance with their contract under warranty. 
Which charges the Court refused to give, and defendant 


excepted. 


The jury found for the plaintiffs the full amount of the 
note, with interest and cost of suit. Whereupon defendant 
excepted and assigns as error the rulings, decisions, charges 
and refusals to charge above set forth. 
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James S, Hoox; and Joun Scuuey, for plaintiff in error. 


E. H. Porrve, contra. 


By the Court.—McDona np, J. delivering the opinion. 





This cause is brought to this Court on exceptions to sun- 
dry rulings of the Court be!ow during the progress of the 
trial, and also upon exceptions to the charge of the presiding 
Judge to the jury, and to his refusal to charge thejury as re- 
quested by the counsel for plaintiff in error. 

The counsel for the plaintiff in error insists upon five of 
the errors assigned in the record, which are as follows: 

ist. “That the Court erred in permitting the case to be re- 
opened, after it had been closed the evening before, to permit 
the counsel for defendants in error to introduce a juror, whose 
testimony had been communicated to defendants in error or 
their counsel, between the adjournment and the meeting of 
the Court the next morning.” 

2d. ‘‘ That the Court overruled the motion made by ceun- 
sel for plaintiff in errer to withdraw the case from the jury, 
after the testimony of the juror, Elisha Smith, showing he 
was not an impartial juror.” 

3d. “ That the Court overruled objections made by counsel 
for plaintiff in error, to certain parts of the testimony of 
Isaac Averett, James C. Hudson and Elisha Smith, the ju- 
ror, in relation to the sayings and acts of the plaintiff in er- 
ror.” 

4th. “ That the Court charged the jury that the admissions 
of plaintiff in error, as they were given in evidence, were to 
be considered by them, in deciding whether the negro girl 
was sound or unsound. And although they should find the 
covenant to be broken, if they should find that the slave, at 
the time of the sale, was worth the price for which she was 
sold, the plaintiff in error has sustained no damages.’ 
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5th. “That the Court refused to charge the five points at 
law as requested by counsel for plaintiff in error.” 

[1.] The Court committed no error in permitting the case 
to be re-opened, to allow the defendants in error to introduce 
additional evidence, after the case had been closed. The 
Court sits to administer the law and do justice between par- 
ties litigant, and it is its duty to admit evidence material to 
the issue at any time before the argument before the jury is 
closed, provided the evidence was not within the knowledge 
of the party offering it, until after the case was closed. This 
Court has held that after a cause had been partially argued 
before the jury, the presiding Judge ought to have heard the 
testimony of a witness, who was in Court during the intro- 
duction of the evidence; but who had absented himself un- 
der the belief that his evidence was not needed. 


[2.] That a juror summoned and sworn was discovered, 
after he was sworn, to be incompetent, from partiality, bias 
or prejudice, to try the cause, is no ground for putting off the 
trial Upon a proper showing, another juror might have 
been substituted. 

[3.] The ruling of the Court admitting the evidence of 
Averett, Hudson and Smith in relation to the sayings and 
acts of the plaintiff in error, is sustained by us. The evi- 
dence objected to, relates to the sayings of the plaintiff in 
error as to his satisfaction with the negro and the high esti- 
mate he placed upon her before it was ascertained that the 
deformed appearance of the eye was the effect of an exist- 
ing disease in that organ. There were two matters of en- 
quiry before the jury who tried the cause. The first was, as 
to the soundness of the negro at the time of the warranty 
The second was, if she was unsound at that time, to what 
extent was the plaintiff in error endamaged by reason of her 
unsoundness. As long as the plaintiff in error regarded the 
appearance of the eye as a mere deformity, his sayings as 
to the high value which he placed upon her are not to be 
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considered as evidence of her soundness, for he purchased 
her as deformed, but also as sound. The sayings of the 
plaintiff in error as to her value down to the development 
of the disease in the eye, was certainly admissible to satisfy 
the jury that he had not been so much endamaged as if the 
negro had been wholly worthless. That the plaintiff in er- 
ror did not return her nor offer to return her, neither before 
_ nor after the development of the disease of the eye, was en- 
tirely admissible in evidence before the jury. That he did 
not propose to return her was evidence that he was not will- 
ing to rescind the contract, but that he would be content to 
be allowed in a settlement whatever damage he might be 
entitled to for a breach of the warranty. It is not necessary, 
in every case, for the purchaser to propose to return the prop- 
erty purchased, to entitle him to an allowance of the entire 
consideration agreed to be paid, under an act authorizing a 
plea of total failure of consideration. In this trading coun- 
try, where negroes, horses and mules are carried from one 
State to another, and sold at the residence of the purchaser, 
in a State other than that of the seller’s residence, it would 
be extremely difficult and expensive for him to offer to return 
the property; but when the parties live at a convenient dis- 
tance from each other, or the purchaser has an opportunity 
to return the property purchased,and he does not make such 
offer, his failure to do so may be submitted to the jury as ev- 
idence that there was either no breach of contract, or if there 
was, that he was willing to hold on to his contract, and re- 
cover, or be allowed the amount that its damaged or dis- 
eased condition reduced its value at the time of the sale. 

By taking the whole evidence together, there was no indef- 
initeness as to which negro the evidence applied. The evi- 
dence shows that the plaintiff in error had purchased of de- 
fendants two negroes, and that he had paid for one of them ; 
so that the price for one only is indispute. Besides, the bill 
of sale of this negro and the note sued on, have the same 
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date, and the consideration expressed in 
the precise amount of the note. 

[4.] The fourth ground of error relied on by the plaintiff 
in error in this Court, is assigned on the charge of the Court. 
The charge excepted to was, that, although the jury should 
find the covenant to be broken, if they should find, at the 
time of the sale, the slave, in her unsound condition, was 
worth the price for which she was sold, the plaintiff in error 
has sustained no damages. This charge is erroneous. It au- 
thorizes the jury to remodel the contract of the parties with- 
out their consent. Every man, in making a contract, acts 
upon his own judgment as to the value of the property he 
purchases. The plaintiff in error purchased the negro, 
which was the consideration of the note sued on as a sound 
negro, and the price stipulated between the parties was her 
agreed value in a sound condition. She was warranted to 
be sound, It is not to be supposed that the purchaser would 
have given as much for her in her unsound state, as if she 
had been sound. The contrary is the legal and common 
sense presumption. The charge authorizes the jury to say 
that, admitting the negro to have been unsound at the time 
of the sale and warranty, and that ¢hat unsoundness, ac- 
cording to the evidence, impaired her value, yet the purcha- 
ser ought to have given the price he paid for her, as, in our 
judgment, she was worth that sum in her diseased condition. 
If a man purchases land at so much per acre, and gives his 
note for the purchase money, taking a warranty that there 
are so many acres, and it turns out, upen survey, that there 
is a deficiency in the number of acres, it is no reply toa 
plea of this deficiency to an action upon the note, that atthe 
time of the sale, the land conveyed, notwithstanding the de- 
ficiency in the quantity and the breach of covenant, was 
worth the sum agreed to be paid for the whole. 

The enquiry of the jury in this case was a simple one. 
How much was the negro girl less valuable at the time of 








the bill of sale, is 
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the sale, by reason of the latent disease in the eye, than if 
she had been sound. This they might easily have deter- 
mined by considering the evidence as to the effect of the 
disease upon her after it was developed. The difference be- 
tween her value sound, without reference to the price to be 
paid for her, and her value, diseased as she was, being as- 
certained, that difference was the damage to which the plain- 
tiff in error was entitled, and should have been deducted 
from the amount of the note at the time it was given. The 
plaintiffs in the Court below were entitled to a verdict for 
the balance with interest thereon. If the jury find a breach 
of covenant, they must look to the whole evidence, and from 
that come to the best conclusion they can as to the damage 
resulting to the injured party therefrom, and be it much or 
little, allow it to him. 

The counse] for the plaintiff in error made, of the presi- 
ding Judge in the Court below, five requests to charge the 
jury, which are set forth in the statement of the case pre- 
fixed to this opinion. 

[5.] The first request ought to have been given in charge 
to thejury. Itis true, that the Court had given it in charge 
nearly substantially, yet being refused when a direct applica- 
tion was made, might have led the jury to believe that such 
request was not law. Iam but little disposed to counte- 
nance the practice of embracing in requests of the Court to 
charge the jury, matters which have already been given in 
charge. From what I have already said it will be seen that, 
in our judgment, the second and third requests ought not to 
have been given in charge. 

[6.] The fourth request to charge was properly refused by 
the Court. Physicians are regarded as experts as to disea- 
ses, but not as to the value of negroes, sound or unsound. In 
regard to value, their opinions, as physicians, are not entitled 
to higher consideration than that of other witnesses; and 
perhaps not to so much. 
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There is no evidence in the record to warrant the fifth re- 
quest. Itdoes not appear that the plaintiff in error had ever 
paid any part of the purchase money of the girl Mary. 
Hence the Court committed no error in refusing to give it in 
charge to the jury. 


Judgment reversed. 











INDEX TO VOLUME XXVI. 


ADMINISTRATORS AND EXECUTORS. 





1. W. dies leaving 0. and W. his executors. 0. qual- 
ifies, and after acting for six years, dies; when W. 
qualifies. The administrator of O. prefers a claim un- 
der the Act of 1847 for extra services rendered to the 
estate of W. by his intestate in superintending plan- 
tations and negroes, 

Held, That W., the acting executor, at the time the 
claim for compensation is made, is the proper 
party to dispute the demand and litigate it before 
the Courts. Owen, adm’r. vs. Walker, ex’or. 








. A debt was not made known to the executor, until 
after the expiration of the twelve months within 
which, the law requires debts to be made known to 
an executor, and after he had distributed all the as- 
sets, except the share of one legatee. 

Held, That he was nevertheless bound to apply this 
whole share, first to the debt. Yerby adm’r. vs. Mat- 


thews. - - - - - 






. Joint executors are “joint contractors,” as it concerns 
contracts of their testator; and therefore, service on a 
part of them and a return of, not to be found, as to 
the other part, is sufficient, in an action against 
them. Wynn vs. Booker et al. - . 
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INDEX. 
AMENDMENT. 


1. It is the right of the party to amend, but the duty of 
the Court to prescribe the terms; and Courts should 
exercise this duty so as to discourage negligence and 
delay in the management of cases. Chambless, 
adm’r. vs. Taber, - - - - 


2, The plaintiff in ejectment may amend by striking 
out two of three defendants and proceeding against 
the remaining third. 

The question as to who may be joined as defendants in 
an action of ejectment, considered. Cunningham vs. 


Bradley et al., - - - - 


3. A bill in Chancery will not be amended to enable the 
complainant to introduce matter which could not pos- 
sibly have constituted a part of it at the time it was 
filed, in order to vitiate proceedings subsequently had, 


which were legal and regular at the time. Camp vs. 
Bancroft, Betts § Marshall, - ‘ 


4. Quarles sued Tumlin, and D. House, and F. H. 
House, on a note made by Tumlin, and payable to 
D. House, and by him endorsed to F. H. House, and, 
by him, to Quarles—the note not containing words of 
negotiability. 

Held, That Quarles might amend his declaration, by 
striking out the two Houses, as defendants, and ma- 
king D. House a plaintiff suing for his, Quarles’, use. 
Tumlin vs. Quarles, - - - 


5. To sustain a motion for Magistrates to amend their 
return to a writ of certiorari, which from their certi- 
ficate seems to be full, there must be an affidavit of its 
incompleteness. Harris vs. Nichols, - 
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6. Declaration amendable being substantially correct; 
process calling party to wrong day, also amendable if 
defendant appeared at the time fixed on for the Court 
and moved in the case. T'ownsend vs. Stoddard & 

Co., ‘ , - . - - 430 








7. Affidavits of the parties, under the Act of 1854, to 
protect land owners against intruders, &c., are not 
amendable as pleadings, under the amendment Act 

of 1854. Perry vs. Martin, - - - 436 









8. A motion to amend, made after nonsuit awarded, but 
not entered, isin time. Phillips et al. vs. Brigham, 
Kelly & Co., - - - : - 617 










See Appeal Bond, 1. 






See Attachment and Garnishment, 4. 






APPEAL AND APPEAL BOND. 





1. An appeal bond signed by one of several defendants, 
against whom the verdict appealed from was: render- 
ed, the other defendants and no one else signing as 
his security, is not even an attempt to comply with 
the statute, and is neither good as an appeal bond, 
norcan it be amended. Gordon et al. vs. Robinson, 410 












A Deputy Clerk is authorized, in virtue of his ap- 
pointment, to administer to a party applying for an 
appeal, an oath that le is unable from his poverty to 
pay costs and give security for the eventual condem- 
nation money. Graves et al. vs. Warner, 








See Landlord and Tenant. 
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ARBITRATION AND AWARD. 





1. When the submission is to three arbitrators, an 
award by two, is not valid. Stith et ai. vs. Walden, 
Guar. et al., - - - - - , 249 












2. The arbitrators in a case were to have the powers 
and authority of arbitrators under the arbitration Act 
of 1856. 

Held, That they had power to examine a party to the 
arbitration, as a witness for himself. Golden vs. Fow- 

ler, - - - . - - 451 














ATTORNEY GENERAL. 





The Act of 1850, which renders attorneys at law incom- 
petent to testify in certain cases, does not extend to 
the Attorney General. Hines vs. The State, 





ATTACHMENT AND GARNISHMENT. 


. The salaries of the officers of municipal corporations, 
under $500, are not subject to garnishment, by the 
laws of this State. Holt vs. Experience, - 113 

. An affidavit by the creditor that the defendant is in- 

debted so much upon af. fa. issuing upon the judg- 

ment specified, is sufficient as to the amount of the in- 
debtedness, under the attachment and garnishment 

Act of 1856. Force and Co. vs. Hubbard et al, 289 


w~o 


. In attachment, the affidavit is sufficient, if it follow 
the form prescribed by the attachment Act of 1856, 
even although, the debt be not due. WHarrill vs. 
Humphries, - - Mace _- - 514 

4, To authorize a creditor to take out an attachment, ei- 
ther under the Judiciary Act of 1799, or the Attach- 
ment law of 1856, the creditor must swear that his 
debtor “absconds.” To swear that he has absconded, 

is not sufficient. 
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An affidavit in attachment cannot be amended. Brown 
§ Sandford vs. McCluskey, - - 577 


AUTERFOIS AQUIT. 
See Crim. Law, 16. 


BAIL. 


In bail cases sounding in tort, the sum sworn to need 
not be endorsed upon the back of the writ; neither 
is it necessary that the plaintiff should swear to any 
particular sum, as damages, but to the facts as to the 
nature and extent of the injury which he has sus- 
tained. Neither is it any objection that the sum for 
which the Sheriff is directed to take bail, differs from 
that claimed in the writ. Thornton vs. Pass, 


BANKS AND BANKING. 


1. That the bills of a bank are below par does not make 
their circulation illegal. Robison vs. Beall, - 


2, Though the holder of the bills ef a bank obtains 
them at a discount, he may collect them in full. Jb. 


3, It is no defence to the parties toa note, when sued by 
the holder, that he has made a champertous agree- ° 
ment in reference to the note, with the attorney bring- 
ing the suit. 10. 


BILL OF EXCEPTIONS. 


If the presiding Judge who certifies a bill of excep- 
tions, annexes a note thereto explanatory of the ground 
of exception, the note must be taken in connection 
with the exception, in determining thereon. Carrie et 
al. vs, Cumming et al., - - - 

VOL, XXVI.—46 
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CARRIERS. 


1, if a common carrier fail to deliver goods according 
to contract, and they are lost, he is liable for the value 
of the goods, at the place of destination at which he 
engaged to deliver them, deducting the freight. Tay- 


‘lor & Co. vs. Collier, . . ‘ ‘4 


. If a common carrier deviates from the regular route, 
and the goods are lost, itis aconversion. Phillips et 
al. vs. Brigham, Kelly § Co., - - : 


CERTIORARI. 


See Amendment, 5. 


CHARGE OF THE COURT. 


1. In a motion for a new trial, if the rule nisi states the 


charge differently from the charge itself, as written 
out by the Judge, and sent up with the record, this 
Court will be governed by the charge as written. 
Allston vs. Grantham, : - - - 


2. If the law is charged as requested by counsel, it is 
not error in the Court to omit charging something in 
addition, to which its attention is not called by coun-~ 
sel. Jb. 


3. It isno error in the Court, to refuse a request not au- 
thorized by the evidence. Doonan vs. Mitchell, 472 


4, A request to charge the jury upon detached parts of 
the evidence, in order to show a want of jurisdiction 
in the Court, omitting a part which shows that the 
Court had jurisdiction, ought not to be given to the 
jury. But asolicitation to commit an offence is an act 
towards its commission. Griffin vs. The State, - 493 
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5. A testator appointed two of his sons, trustees of cer- 
tain pfoperty including a number of negroes, for his 
daughter, a married woman, for her life, with remain- 
der to her children. All of this property, except one 
old negro woman, the trustees turned over to the 
daughter and her husband, according to the trust. 
The old woman was almost worthless from age. Her 
relations belonged to one of the trustees, and he re- 
tained her, merely that she might be with them, doing 
so, however, against the wishes of the daughter and 
her husband, between whom and himself and the oth- 
er trustees, there had grown up an estrangement 
amounting to social non-intercourse. The daughter 
and husband asked, by bill, that the trustees might be 
removed. The Court charged the jury that these 
causes were not sufficient to authorize an order of re- 
moval, — 

Held, That the charge was right. Parsons et ux et al. 
vs. Jones, trustee, - - i . 


6. The Court was requested to charge, that if the testa- 
tor “might have seen” the attestation, it is sufficient ; 
that “ it is not necessary, that he should actually have 
seen the attestation.” The Court refused to give this 
charge, but said, “if the attestation be in the same 

_Toom, this is the law; otherwise, it is not.” 

Held, That the Court erred in not giving the request in 
charge, there being evidence to authorize the request. 
Lamb vs. Girtman et al., - - - 


7. Whether a pistol is loaded with da//, is not an issua- 
ble fact on the trial of a prisoner on the statute for 
the offence of shooting at another, and it is not error 
for the Court to refuse to charge the jury, without 
such proof they cannot convict. Johnson vs. The 
State, - - - - - - 
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8. To refuse to give a request of counsel in charge to 
the jury, which is not authorized by the law or facts 
of the particular case, is not error. Jb. 










CITY COUNCIL OF AUGUSTA. 






The City Council of Augusta, imposed a tax on the 
banking part of the capital of the Georgia Railroad 
and Banking Company, and a tax on the rea] estate 
of the company, situated in Augusta. The charter 
of the company, contains a provision in these words, 
“The stock of the said company and its branches, 
shall be exempt from taxation for and during the 
term of seven years, from and after the completion of 
the said Railroads or any of them; and after that, 
shall be subject to a tax, not exceeding one-half per 
cent. per annum, on the net proceeds of their invest- 
ments.” ; 

Held, That the taxes were illegal. The City Council 

of Augusta vs. The Georgia Railroad and Banking 

Company, - - : - - 651 




















CITY COUNCIL OF SAVANNAH. 





The members of the fire company of Savannah, all re- 
signed, and in their places, the City Council appoint- | 
ed new members. 

Held, That the City Council had the power to make the 


appointments. Miller et al. vs. The Savannah Fire 
™ - - - - 678 













Company, 







COLOR OF TITLE. 





A Sheriff’s deed is admissible as color of title even in 
the absence of the fi. fa. Sutton vs. McLoud, 
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COMMITMENT. 






See Prison Bounds Bond, 1, 2. 






CONSIDERATION, FAILURE OF 






See Promissory Notes, 4. 


CONSTITUTIONAL LAW. 






See Pleading, 3. 






CONTINUANCE. 






It is no ground for continuing a cause, that one of the 
jury, after he was taken to try a cause, was discovered 
to be incompetent. Hook vs. Stovall, Dunn § Co. 











See Crim. Law, 3, 6, 13. 







CONTRACT. 






A contract for the sale of Jand will not be set aside by the 
mere false assertion of the vendor as to the produc- 
tiveness of the property, especially where no recision 

had been applied for. Collier vs. Harkness, - 362 









CRIMINAL LAW. 






1. On the trial of an indictment for murder, the jury 
differed among themselves as to what a witness swore 
! on a material point. 

Held, That the witness, if at hand, ought to have been 
made to restate his evidence on the point; if not at 
hand, that what had been taken down by the Court 
in writing as his evidence on the point, ought to have 

been read tothe jury. Dozier vs. The State. - 156 
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. A demand to entitle the accused toa discharge under 
the 18th section of the 14th division of the Penal 
Code, must be made, not later than the second Term 
after the indictment is found. Watts vs. The State, 


. The State may continue a criminal cause without 
being compelled to make a showing. Jd. 


. When and under what circumstances a mistrial will 
be declared, is a question, pretty much in the disere- 
tion of the Court. very vs. The State, - 


. A new trial will not be ordered, upon the ground of 
newly discovered evidence, when the party has been 
guilty of gross laches in not having obtained it on 
the trial of the case. Nor where if introduced, it 
could not possibly change the verdict. Jb. 


. First: A continuance will not be granted in a crim- 
inal case, on account of the excited state of the pub- 
lic mind, after five months have elapsed since the 
crime was committed. Second: Continuances are still 
within the sound discretion of the Court, and do not 
fall under the New Trial Act of 1853. Third: Where 
the accused has ample time after his arrest, to make 
preparation for his trial, the recent finding of the bill 
of indictment by the grand jury, is no excuse for post- 
poning the cause; especially, where the offence for 
which the prisoner is to be prosecuted is well known 
to him—the only question being as to the grade of 
the homicide which he hascommitted. Fourth: The 
fact that the defendant is imprisoned, is no reason 
why he should not make preparation for his defence. 
Fifth: If it appear to the Court that the testimony of 
an absent witness is immaterial, a continuance will 
not be granted. Revel vs. The State. - - 275 
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7. Where the prisoner, after killing the deceased, effects 
his escape, and to enable him to do so, iakes the life 
of another person, and attempts to shoot others, these 
acts of violence may be given iu evidence on the trial 
for murder, as well to manifest the deep self-conscious- 
ness of the accused of his guilt, as to characterize the 
quo animo with which the deed was perpetrated. Jb, 












8. To constitute murder, it is not necessary that the pris- 
oner should entertain personal ill-will toward the de- 
Io. 







ceased. 









9, A verdict is not objectionable for irregularity, for find- 
ing the defendant guilty of murder, instead of guilty 
generally. Jd. 










10. The jury being made the judges both of the law 
and the facts in criminal cases, their verdict will vot 
be disturbed unless it be clear that the defendant has 
been wrongfully convicted. 0. 







11. If the jail of the county, where a conviction is had 
in a criminal case, is insecure, it is competent for the 
Court to order the prisoner to be committed to the jail 
of another county for safe keeping. 0. 













12. The taking the impression of the key which un- 
locks the door of a store-house, for the purpose of 
making or procuring a,false key, with the intent of 
entering the house and s* ling therefrom, is an at- 
tempt to commit laredny4°m the house, by the per- 
son taking the impressio?“6f the key, whether he in- 
tended to enter and steal, himself, or to procure 
another todo it. Griffin vs. The State, - 493 
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13. Ifa motion be made to continue a cause on the 
ground of the absence of a witness, it must be shown 
that his evidence will be material on the trial of the 
cause; that the party cannot go safely to trial without 
such evidence; and in case of suspicion, the Court 
should look closely into the circumstances, and may 
consider what has passed before it in the progress of 
the cause, to determine on the merits of the applica- 
tion. Griffin vs. The State, - : - 


14, Ifa person commit an act in the county where an 
offence, if perpetrated, must be committed towards 
the commission of that offence, he may be tried and 
convicted in that county, and he may be convicted 
whether he intended to commit the offence, or procure 
another to do it. Jd. 


15. If a person be indicted for an attempt to commit a 
crime, by using persuasions and offering bribes to an- 
other to induce him to perpetrate it, the offence of “ at- 
tempt” is complete in the county where the offence, if 
perpetrated, must have been committed, whether the 
person who used the persuasions or offered the bribes 
was in the county at the time or not. Jd. 


16. A defendant pleading former acquittal, must show a 
record of acquittal. If on an indictment for murder, 
the defendant excepts to the judgment of the Court, 
and obtains a new trial, on a verdict of guilty of man- 
slaughter, the whole recerd of acquittal is set aside, 
and there is nothing to support the inference of acquit- 
tal of murder. Bailey vs. The State, - 

im, 

17. The plea of not guilty, is iepapiver of the copy of 
the indictment, and of the list orjthe witnesses sworn 
before the grand jury. Cook vs. The State, - 


18. If an indictment contains two counts varying the 
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charges against the defendant for the commission of 
the same act, when, on the conviction of the defend- 
ant on either, the grade of punishment may be the 
same, the Attorney General cannot be compelled to 
elect on which count he will put him on trial. John 

son vs. The State, - - - - 611 








19, An indictment for selling liquor to a slave, alleged 
that it was the second offence. 

Held, That this was an allegation for the jury and not 

for the Court. Hines vs. The State, - - 614 









20. It is sufficient, if the offence be stated in the lan- 
guage ofthe code. /d. 






DAMAGES. 









. If unsound property is of any value either at the time 
of sale or afterwards, the purchase money with inter- 
est is not the proper criterion of damages. Titliman 











vs. Stringer, - - . ‘ 171 






. Any liquidation of the damages to be paid, for the 
mere non-payment of money must, of necessity, be in 
violation of the law fixing the interest to be paid, for 
the use, or the detention of money; that liquidation 
excepted, by which the sum to be paid would be not 
greater, than the sum which would be to be paid by 
this law. Clark, Austin §& Smith vs. Kay, - 403 









. The jury may find a larger amount of damages in an 
action of trover than those specifically alleged as the 
value of the property sued for, provided they do not 
exceed the amount alleged in the conclusion of the 
declaration. Terrell, adm’r, vs. McKinny et ux. 447 











. Ifin defence of a note given for a negro warranted 
to be sound, the maker pleads her unsoundness at the 
time of the sale as a failure or partial failure of con- 
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sideration, the sayings of the maker of the high value 
he placed upon the negro before her unsoundness 
was discovered, aud also that he did not offer to re- 
turn her, may be given in evidence by the opposite 
party to reduce the damages to which the purchaser 
claims to be entitled. Hook vs. Stovall, Dunn § Co. 


. If, on the trial of such suit, the Court charge the jury, 
that “although they find the covenant to be broken, 
if they find that at the time of the sale, the slave in 
her unsound state, was worth the price for which she 
was sold, the defendant has sustained no damage,” it 
is error; the jury cannot remodel the contract of the 
parties, and on the breach of covenant, the damages 
are to be ascertained by finding the difference of the 
value of the negro in a sound and her unsound con- 
dition, Jd,* 


DECEIT. 


. In Deceit, it is indispensable, that the scienter be both 
alleged and proved. Wootten § Goolsby vs. Calahan, 


. On the trial of an action of deceit, in the sale of prom- 
issory notes with a representation of the maker’s sol- 
vency,and a plea of the statute of limitations, the evi- 
dence was, that the riotes fell due, more than five 
years before the commencement of the action. 

Held, That, as the purchaser of the notes must have 
discovered the insolvency of the maker, at the time 
when the notes fell due, or, within a reasonable time 
thereafter, this evidence was sufficient to support the .. 
plea of the statute. Pledger vs. Coulter, - 


DEDICATION. 


1. The use ofa road by the public for thirty years and 
indefinitely more, by the public, is sufficient to au- 
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thorize a jury, to presume a grant to the public. Had- 
ersham et al. vs. The Savannah & O. C. Co. 


DEEDS, AND PROBATE OF. 


. A power of attorney proven before a Justice of the 
Peace in Texas is sufficient to authorize the convey- 
ance of land under it in this State, under the Act of 
1785. Cobb, 165. Helms vs. 0’ Bannon, - 


. No other addition to thename of the witness proving 
the power, other than that of “citizen” of a certain 
county, is necessary. 0, 


. The consideration expressed in a deed, although paid 
in property, is to be presumed to be the value in mo- 
ney of the property, though it is subject to rebuttal by 
evidence. Clements vs. Landrum, ex’or, - 


The Clerk of the Superior Court alone of the county 
in which a deed is attested, and in which it must be 
recorded, can by his official attestation, with one or 
more other witnesses, give it such authenticity as to 
admit it to record. Bosworth vs. Davis et al. 


. If A. makes a deed, intending, that it shall convey 
property of which, a part belongs to himself, and a 
part to B., to B’s wife for her life, with remainder to 
her children, and B. knowing this intention, receives 
the part of the property belonging to A., he is bound 
to carry out the whole intention, unless, at the time 
of so receiving this part of the property, he entertain 
the purpose to defeat the intention as to the part of 
the property belonging to himself, and it is known to 
A. that he entertains this purpose. Wyche et al. vs. 
Greene, - - - ope - 415 


DEMAND FOR TRIAL. 


See Crim. Law, 2. 
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DEPUTY CLERK. 
See ppeal Bond, 2. 
DISTRIBUTION OF ASSETS. 
See Adm’rs and Ez’ors, 2. 
See Equity, 2. 
See Presumption, 2. 


EJECTMENT. 


See Amendment, 2. 
ESCHEAT. 


A grant was issued to L. B. in 1788. Subsequently, 
nothing was heard of him, or of any heir of his, or of 
any will made by him. 

Held, That by 1854, it was to be presumed, that he was 
dead, and, that the land had escheated to the State, 


on due inquest; and further Aeld, that if this inquest 
was one happening before the Escheat Act of 1801, 
the land was subject, at any time after the inquest, to 
be regranted by the State, under the Head Rights 
laws; ifone happening after that Act, the land was 
not so subject, that Act requiring the escheator, to sell 
and convey the land himself. Vickery vs. Benson, 


EQUITY. 


. It is no ground for relief in a Court of Equity, that 
the vendee of real estate has got worsted in the 
contract. He must have been defrauded, and that, 
too, after using reasonable precaution on his part to 
guard against imposition. Collier vs. Harknesset al. 


. The dgna fides of a conveyance made by an intestate 
to his infant son, may be enquired into in a. bill to 
marshal assets. Coleman §& Quillian vs. Franklin, 368 
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3. And it may be enquired into in a county in which 
the land conveyed does not lie—that county having 
jurisdiction of the parties. 0. 










. What is a mistake on one side, and a fraud on the 
other, is as much the subject of correction, as if it 
were a mistake on both sides. Wyche et al. vs. Greene, 








. Equity readily receives the “excuses of the mortga- 
gor; not only for the purpose of giving him time to 
procure the money previously to the foreclosure, but 
also for the purpose of opening the foreclosure.” Grol- 
den vs. Fowler, : - - - 451 












See Evidence, 26. 






See Ne evreat. 


EQUITY, PLEADINGS AND PRACTICE. 






1. Where money is admitted by a defendant in equity 

to a creditor’s bill, to be in his hands, belonging to the 
estate of a debtor, it will be directed to be paid into 
Court and there kept or ordered to be vested, as the 
Court may judge best. Rutherford, rec’ur. vs. Jones 
et al. - > - - - 150 










. A writ of error,to reverse a judgment, directing plead- 
ings to be amended ox a defendant in equity to an- 
swer over, is not entitled to much favor. Cleghorn vs. 
Rutherford, rec’vr, - oh Fah a 7 152 








. Where the answer of a defendant in equity is not 
full and complete, and that too, to the best of his 
knowledge, information and belief, he should be re- 
quired to answer over. 0. 







4, The defendant having appeared and answered the 
bill, and litigated it for five years, an application to 





734 INDEX. 


dismiss, because served by complainant, comes too 
late. Diron,adm’r, vs. Rutherford, rec’vr, - 


5. It is not in order to move to dismiss a bill for want of 
prosecution, when no rule nist has been taken to 
speed the cause, and before all the defendants have 
answered, and where the defendants have acquiesced 
in all the delay that has occurred. 7/6. 


6. A defendant in equity, is entitled to a writ of error, 
to reverse the order of the Court below, sustaining 
exceptions to the sufficiency of his answer. uther- 
Jord, rec’vr, vs. Cleghorn et al. - - 


7. Where an answer is responsive to the bill, and denies 
its allegations, there can be no decree for the com- 
plainant unless the answer is overcome by two wit- 
nesses or one witness and corroborating circumstan- 
ces. To this rule there are many exceptions. The 


answer may be contradicted by circumstances alone, 
and in various other ways. It is overthrown by the 
patent, palpable and self-evident clerical mistake in 
the terms of this deed. Robinson vs. Hardin, ex’or, 


8. An equity cause may be re-heard by petition when it 
does not appear that the decree has been enrolled. 
Coleman § Quillian, et al. vs. Franklin, - 


See Amendment, 3. 


EVIDENCE. 


1. The complainings of negroes, as to their diseases, are 
admissible inevidence. Tiliman vs. Stringer, 


2, It isimpossible to lay down any uniform rule, as to 
the relative value of positive and negative proof. It 
depends upon the opportunity of the witnesses, for 
knowing, and the decree of attention which they be- 
stow upon the subject. Denham vs. Holeman, 
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3. In case against livery-stable keepers, for carelessly 
tying a horse, whereby he choked himself to death, 
a witness swore, that he told “the negro boy in at- 
tendance at the stables,” not to tie the horse. The 
witness and the plaintiff were horse drovers, driving 
their horses in company. At the time when these 
words were spoken to the negro, it did not appear where 
the owners of the stables were. 

Held, That the words were admissible in evidence, for 

the plaintiff. Jones vs. Hill & Cook, - 194 












4. A bond stipulated, that the obligor was to deliver 
“ the possession” of a lot of land to the obligee. 

Held, That parol evidence was admissible, to show 
what was the estate that was to accompany the pos- 
session. Mariner & Roberts vs. Rodgers, - 220 









. Parol evidence inadmissible when there is written ev- 
idence of the contract within the power or control of 
the party. Newsom, ex’or, vs. Jackson, . 241 












. What a claimant says at the time the Sheriff levies on 
property, as belonging to another person, respecting 
that property, is admissible in evidence. Morgan vs. 
Sims & Nance, - - - - 283 














. Evidence that the defendant in execution was in pos- 
session of property levied on and claimed by a third 
person, down to a short time before the Court, at which 
the judgment was obtained, on which the execution 
was issued, and had been for some time, is sufficient 
to cast the onus on the claimant to show his title. Jd. 










It is inadmissible, for a defendant to prove the burn- 
ing of his house and papers, in order to raise the pre- 
sumption, that a receipt against the plaintiffs demand, 
was destroyed, there being no proof whatever of the 
existence of the receipt. Heardvs. McKee, - 332 
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9. Hearsay evidence, as well as the sayings of the par- 
ty, are inadmissible. Jd. 


10. The acts of a party, or his agents, are admissible, 
but not their declarations, unless made at the time, 
and explanatory ofthose acts. /d. 


11. Where a slave disappears from the possession of his 
owner, and is found in the custody of the defendant, 
who feloniously removes or sends him out of the 
State to be sold, he appropriating the proceeds, the 
presumption of law is, that he was stolen from the res- 
idence of the master, and the burden of proof is upon 
the accused to establish the contrary. Hudgins vs. 


The State, - - - r 


12, All that the accused says at the same time is testi- 
mony; still the jury are not bound to believe all his 
confessionsto betrue. Jd. 


13. The assertion of title by the plaintiff in the absence 
of the defendant to the property in dispute, is inadmis- 
sible as evidence. 2/ston vs» Grantham, - 


14. A memorandum not made by the party against 
whom it is offered in evidence, it not appearing by 
whom or upon what authority made, ought not to be 
admitted. Brown et al. vs. Sockwell, - 


15. Parol evidence is admissible to prove that one of 
joint makers of a promissory note, was surety only. 
Higdon vs. Bailey et al. - - 


16. It is not error to admit in evidence on the trial ofan 
action of trover,a will under which the plaintiff claims 
title from the testator. Such will does not prove ti- 
tle in thetestator. Terrell, adm’r, vs. McKinney et uz, 


17. Evidence may be objectionable for one purpose, and 
in one state of the pleadings, and yet admissible for 
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another purpose, and in another state of the plead- 
ings. Parke vs. Foster, trustee, - - 


18, Where a witness, confessedly a person of truth, has 
been twice examined in a cause,once by the plaintiff, 
and again by the defendant, and the answers are con- 
tradictory, that is entitled to most credit which was 
first in point of time, and therefore, nearest the trans- 
action, and which is best corroborated by the facts and 
circumstances of the case. Jd. 


19, Where facts are already in proof, or a conversation 
with an accused party on trial, evidence of the repe- 
tition of the same conversation between parties at- 
tempting to lay a plan to detect him, is admissible. 
Griffin vs. The State, - - - 


20. To discredit or weaken the testimony of a witness, 
itis not enough to show, that the witness was in the 
habit of using laudanum. The proof must go fur- 
ther, and establish either, that the mind of the wit- 
ness was impaired generally, or at least under the in- 
fluence of the opiate at the time the testimony was 
taken. McDowell et al. vs. Preston, - - 


21. When a witness is sworn by one party, in chief, the 
other party has, in general, the right to cross-examine 
him atlarge. ZLunday et ux. vs. Thomas et dl. 


22. Parolevidence to show fraud in a written agree- 
ment, is admissible. /d. 


23. When a writing is beyond the jurisdiction of the 
Court, verbal evidence of its contents isadmissible. 0. 


24, The part which the agent takes in perpetrating a 
fraud for the benefit of the principal, is admissible in 
evidence, against the principal. 0. 
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25. If evidence is beneficial to the party excepting to it, 
a new trial will not be granted, even although the ev- 
idence may be illegal. 2. 


26. An answer in chancery, is not evidence, except as 
against the party who made it; as to others, it is res 
inter alias acta. Ib. 


27. The certificate of a clerk to a copy deed offered in 
evidence, was in this form: The within and forego- 
ing writing is a true copy of a deed made by B. to T. 
on record in my office in book R. R. page 75. 

Held, That the certificate was sufficient to render the 
copy admissible. Vickery vs. Benson, - 


28. There were interlineations in the certificate, but they 
were in the same ink and hand writing as the inter- 

_ lined writing. 

Held, That this did not so vitiate the certificate as to 
make it inadmissible. 0. 


29. It is lawful to prove a trust, by circumstantial evi- 
dence. Lamb vs. Girtman et al. - - 


30. Witnesses are called to prove the execution of notes, 
who are illiterate, and who testify to the time and 
amount, and that authority was given by the defend- 
ant to persons to sign his name, held to be sufficient 
to admit the notes in evidence to the jury. Moore vs. 
Morris, - . - - - 


31. If plaintiff in trover relies, among other things, on 
possession as evidence of title; and the defendant 
controverts the possession in plaintiff, and submits 
proof that the possession was in the person under 
whom he claims, a note given by such person for the 
hire of this negro, is good evidence in rebuttal as ex- 
planatory of his possession. Dickinson vs. Solo- 
mons, ] - . - ° 
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32, General reputation is inadmissible to prove that per- 
sons live in a state of concubinage. Carrie et al. vs. 
Cumming et al. - - - - 


33. Physicians are experts as to diseases, and their opin- 
ions as such, in respect to them, are admissible in ev- 
idence; but they are not experts as to the value of ne- 
groes, and their opinions in nat respect are not enti- 
tled to higher consideration than those of other wit- 
nesses. Hook vs. Stovall Dunn & Co. - 


See Crim. Law, 9. 


See Deceit, 2. 


_ See Damages, 4. 
See Grants, 2. 


EXPERTS. 


See Evidence, 33. 


FINES AND FORFEITURES, IN FULTON CO, 


Under the Act of 1850, (Codd, 863,) Sheriffs, Solicitors 
General, and other collecting officers of the several 
counties of this State, are required to pay over to the 
Clerks of the Superior Courts of the several counties 
in this State, their proportionate amount of all mon- 
eys arising from fines and forfeitures to the oldest or- 
ders passed in their favor, for costs due on insolvent 
State cases ; the right of retainer being given to said 
collecting officers, when they hold the oldest orders, 

Money arising from fines and forfeitures in Fulton 
county, bound for costs due in DeKaib county, before 
those counties were divided. Brown vs. Bleckley, 
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FREE PERSONS OF COLOR. 


A negro brought into this State,in a State of temporary 
slavery, commits no offence under the Act of the Gen- 
era! Assembly, which makes it unlawful for free per- 
sons of color to come from other States to this. Pon- 


der vs. Cox, - - 4 $ ‘ 
GIFTS. 


This Court settled in this case, in the 16 and 18 Ga, 
Rep., that the verbal gift.over of the property in con- 
troversy was not a gift in remainder, and the Court 
ought not to have charged the jury. that if they be- 
lieved it was a gift in remainder, it was void; espec- 
ially, as it is manifest that the donor did not intend 
that the donee for life should take more than a life es- 
tate. Terrell, adm’r. vs. McKinney et uz, . 


GRANTS. 


. The title acquired by the purchasers under the Act 
of 1833, (cts 37,) authorizing the sale of certain 
fractions, was not affected by the sale of the same 
fractions, under the forfeiting Act of 1847. McLeod 
vs. Bozeman, : - - - 177 


. Copy grants are not admissible in evidence, until an 
excuse has been rendered for not producing the origi- 
nal grants, which excuse must consist in a compliance 
with the rule of Court, or, with the rule of the com- 
mon law. Sutton vs. McLoud, - - 


GUARDIAN AND WARD. 


Infants are not bound by their admissions. Lun- 
day et ux. vs. Thomas et al. - - 
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. Guardians have no right to make compromises that 
are fraudulent as against their wards. Jd. 


. An infant is not bound by the acts of a solicitor, who 
is not his solicitor; nor by a decree obtained by his 
consent, if the decree is tainted with fraud. Jd. 

. The Act of 1837, (Codd, 329,) does not authorize a 
guardian appointed in another State, to sue in this 
State, after both he and his ward have become resi- 
dents of this State. Jd, 


HEAD NOTE. 


The head note to a case, whether put there by the Re- 
porter or the Judge who writes out the opinion, is so 
far law only, as it is sustained by the judgment of the 
Court in the case. Denham vs. Holeman, - 


ILLEGALITY. 


See Judgment and Lien of, 1. 


See Principal and Surety, 1. 


INDICTMENT. 


It is not necessary, that an indictment for harboring a 
slaye, should negative the proviso in the law relating 
to the offence. Cook vs. The State, - - §93 


Crim. Law, 18, 19. ‘ 
INJUNCTION. 


Where the defence at law is legal, and not equitable, 
and the means of establishing it, by proof, ample, 
Chancery will not interpose by injunction to stay the 
proceeding. Chambless, adm’r. vs. Taber, - 167 
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FREE PERSONS OF COLOR. 


A negro brought into this State,in a State of temporary 
slavery, commits no offence under the Act of the Gen- 
eral Assembly, which makes it unlawful for free per- 
sous of color to come from other States to this. Pon- 
der vs. Cox, . - - . . 


GIFTS. 


This Court settled in this case, in the 16 and 18 Ga. 
Rep., that the verbal gift.over of the property in con- 
troversy was nota gift in remainder, and the Court 
ought not to have charged the jury. that if they be- 
lieved it was a gift in remainder, it was void; espec- 
ially, as it is manifest that the donor did not intend 
that the donee for life should take more than a life es- 
tate. Terrell, adm’r. vs. McKinney et uz, - 


GRANTS. 


. The title acquired by the purchasers under the Act 
of 1833, (cts 37,) authorizing the sale of certain 
fractions, was not affected by the sale of the same 
fractions, under the forfeiting Act of 1847. McLeod 
us. Bozeman, - - - - 177 


. Copy grants are not admissible in evidence, until an 
excuse has been rendered for not producing the origi- 
nal grants, which excuse must consist ina compliance 
with the rule of Court, or, with the rule of the com- 
mon law. Sutton vs. McLoud, - - 


GUARDIAN AND WARD. 


Infants are not bound by their admissions. Lun- 
day et ux. vs. Thomas et al.. . - 
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. Guardians have no right to make compromises that 
are fraudulent as against their wards. Jd. 


. An infant is not bound by the acts of a solicitor, who 
is not his solicitor; nor by a decree obtained by his 
consent, if the decree is tainted with fraud. Jb. 

. The Act of 1837, (Cobb, 329,) does not authorize a 
guardian appointed in another State, to sue in this 
State, after both he and his ward have become resi- 
dents of this State. Jd, 


HEAD NOTE. 


The head note to a case, whether put there by the Re- 
porter or the Judge who writes out the opinion, is so 
far law only, as it is sustained by the judgment of the 
Court in the case. Denham vs. Holeman, - 


ILLEGALITY. 


See Judgment and Lien of, 1. 


See Principal and Surety, 1. 


INDICTMENT. 


It is not necessary, that an indictment for harboring a 
slave, should negative the proviso in the law relating 
to the offence. Cook vs. The State, - - 593 


Crim. Law, 18, 19. 


INJUNCTION. 


Where the defence at law is legal, and not equitable, 
and the means of establishing it, by proof, ample, 
Chancery will not interpose by injunction to stay the 
proceeding. Chambless, adm’r. vs. Taber, - 167 
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A defendant, who has allowed a judgment to go 
against him in a Court of Law, even under a misap- 
prehension of his right to defend in that Court, can- 
not obtain relief against the judgment by injunction, 
if he has a remedy in a Court of law, by a cross ac- 
tion, unless he shows that the plaintiff in the judg- 
ment is insolvent, or is out of the jurisdiction of the 
Court, so as to show that his remedy is inadequate. 
Ponder vs Coz, - - - - 


INTEREST. 
A cash sale of property bears interest from date, although 
the day of payment be postponed until a particular 
event transpired. Parke vs. Foster, : 


INTERROGATORIES. 


1. It is no ground of error, that in tendering a set of 


interrogatories, to be read in a case, the witness is un- 
intentionally called by a wrong name by the party 
offering them: the interrogatories having been exam- 
ined by the ether side, before being submitted to the 
jury. Denham vs. Holeman, - - 


2. The testimony of an aged and infirm witness, who 
is unable to attend Court, taken by commission, may 
be read on the trial, without any preliminary proof, 
that the disability of the witness still continues. 
Weaver vs. Peteet, - .- . - 


3. Where interrogatories are substantially answered as 
to every material point, it is sufficient. Heard vs. 
McKee, - - - - - 


4, Where a witness is examined a second time by the 
same party in the same cause, to correct a mistake 
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made in his answers to the first set of interrogatories, 
there is no impropriety in the witness being furnished 
with a copy of his previous answers, by the party or 
the counsel in the cause. The object in taking testi- 
mony being for the ascertainment of truth and not to 
entrap witnesses, Jd, 


. If the generality of an interrogatory, is limited by an- 


other interrogatory, an answer to it as thus limited, 
will be sufficient. rnold vs. Oslin & Walker, 


JUDGMENTS AND LIEN OF. 


. When there has been no service, the judgment is a 
nullity, and the defendant can take advantage of it by 
affidavit of illegality. Parker vs. Jennings, - 


. Property is bound from the signing of the judg- 
ment, and does not relate back to the first day of the 
term. The doctrine of relation does not apply so as 
to do a wrong, or lay a charge upon a person who is 
not a party. Morgan vs. Sims §& Nance, - 


JURY AND JURORS. 


. When former panels of the jury are rejected, by rea- 
son of challenges to the polls, the Court will summon 
new panels, until an impartial jury can be obtained 
to try the cause. Revel vs. The State, - - 


. The Act of 1856, regulating the mode of selecting 
juries in criminal cases, does not repeal all other laws 
upon the same subject, but such only as are in conflict 
with it. J6. 


See Continuance. 
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LANDLORD AND TENANT. 


A party is not entitled to an appeal from the verdict of 
the jury, under the Act of 1827, which gives’ landlords 
a summary remedy for the recovery of the possession 
of land held over by a tenant, after the expiration of 
his lease, or the time for which the land was rented 
tohim. Carter vs. Howell, - - - 


LARCENY FROM THE HOUSE. 
See Crim. Luw, 12. 
MAINTENANCE. 


A step-father cannot make his step-children debtors to 
him for their support and maintenance. I he volun- 
tarily supports them, they having no estate or a very 
small estate, he cannot, upon his voluntary act, raise 
a demand against them, he being neither administra- 
tor, executor or guardian, nor engaged to support them 
by executor, administrator or guardian. Brown et al. 
vs. Sockwell, - - - - - 


MANDAMUS. 


If even a private road be obstructed by a canal, the 
owner of the road, has the right to require the makers 
of the canal, to bridge the canal so as to restore the 
means of passage; and mandamus is the proper rem- 
edy. Habersham et al.vs. Sav. § 0.C.Co, — - 


MANUMISSION. 
A testator bequeathes a life estate in his slaves to his 


widow, with directions to his executors, to remove 
them at her death toa free country. And further, that 
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if funds cannot be raised from the sale of his other 
property, sufficient to cover the expenses of their 
transportation, that the negroes be hired out until mo- 
ney enough can be raised for that purpose. 

Held, That the will is void, under our anti-manumis- 
sion Acts. And further, that in order to legalize the 
will, it is not competent for the Court to strike out 
‘one of the provisions of the instrument. Bivins vs. 
Crawford, exo’r, - - - - - 225 


MISTRIAI. 


See Crim. Law, 4. 


MORTGAGES. 


The doctrine of mortgages considered, and the previous 
decisions of this Court upon this subject, reviewed 
and affirmed. Ei/fe andthe M. B. and L. Association 


vs. Cole, - . - . - 197 


See Equity, 5. 
See Vendor’s Lien, 1. 


See Widow and Orphuns, support for. 


NE EXEAT. 


To entitle the heirs at law of an estate to the writ of ne 
exeat against the administrator, it is not necessary 
that the bill should charge that the securities upon 
the administration are insolvent, provided the other 
allegations are sufficient. Sheppard vs. Blue, 
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NEW TRIAL. 


1. On the trial of an indictment for murder, the mere 
omission by the Court to charge as to voluntary man- 
slaughter, is not a ground for a new trial. Dozier vs. 
The State, - - - - - 


. As the judgment granting a new trial, is not final, it 
is only in an extreme case, that such a judgment will 
be disturbed, by a reviewing Court. McWhorter vs. 
McMurrain, - - - - - 


. Although the Court charge the law erroneously, still, 
if the verdict of the jury be right, no new trial will be 
granted. Tillman vs. Stringer, - - 


. Courts will interfere cautiously with the verdicts of 
juries in cases of tort, merely on account of the excess 


of the damages. They will, nevertheless, set them 
aside, and send the case back for the consideration of 
another jury, where the amount is so extravagantly 
large as to leave no room to doubt but that the jury 
were governed by passion, prejudice, partiality or cor- 
ruption. Macon and Western Railroad Co. vs. Winn, 


. Where the proof is uncertain and unsatisfactory, and 
the presiding Judge awards a new trial, the Supreme 
Court will not control his discretion. Foster vs. 
Thomas, - - - - - 


;. A new trial will be granted, when the verdict is strong- 
ly and decidedly against the weight of evidence. 
Calhoun § Williams vs. Stokes, - - 


. When the verdict is contrary to the evidence, a new 
trial will be granted. Fain vs.Jones & Williams, 360 
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8. A motion fora new trial, ought to be overruled, when 
the grounds of it, are not true, in point of fact. 
Maynard vs. Lawrence, - - - 411 









9. A new trial will not be granted on the ground that 
a member of the jury who tried the cause was a rela- 
tive of one of the parties, especially if the counsel 
moving it knew there was a relationship, but forgot it 
until after the verdict was rendered. Cannon vs. 
Bullock, - - - - - 431 









10. It must appear that grounds taken in a motion fora 
new trial were warranted by what took place in the 
cause. Ib. 






11. When there have been three concurring verdicts for 
the defendant, and on the last trial the evidence in 
his behalf is strengthened and warrants the finding 
of the jury, a new trial will not be granted. 0. 








12, A verdict of the jury must be decidedly against the 
weight of evidence to warrant the Court to grant a 
new trial, on the ground that the verdict is contrary 
to evidence. McIntyre vs. Crawford, - 438 








13. Where there is conflicting evidence, and it prepon- 
derates in favor of the verdict, a new trial will not be 
Terrell,adm’r vs. McKinney et ux, - 447 










granted. 






14. If illegal evidence be admitted to go to the jury 
without objection, it is no good ground for a new trial, 
especially where the effect is to benefit instead of in- 

.juring the party. Parke vs. Foster, trustee, - 465 








15. To require the granting of a new trial on the 
ground that the verdict is contrary to the evidence, it 
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must clearly appear that the verdict 7s contrary to the 
evidence. Durham vs. Broddus, - - 


16. Notwithstanding, no one of the grounds separately 
considered, would be strong enough to entitle a party 
to a new trial; yet when taken all together injustice 
seems to have been done, the Court will award a re- 
hearing. AdcDowell et al. vs. Preston, - - 


17. Where the only question in the case is, whether or 
not the verdict be contrary to the proof, it requires a 
strong case to authorize the Court to set aside the 


finding of the jury and order a new trial. Whitten 
vs. Knox, . - - - . 


18, On the trial of C., for harboring a slave, he moved 
to continue, on three grounds; 1st, the absence of a 
witness, C. 2d. The absence of a witness, L., who 
would swear, on a ‘certain: point, to the contrary of 
what, it was expected two of the State’s witnesses 
would swear on the point; 3d. excitement in the pub- 
lic mind against him. The witness C., appeared be- 
fore he had commenced with his evidence. The two 
State’s witnesses were not examined on the said point, 
by the State. No particulars were stated by the coun- 
sel, to show the excitement to exist, nor did he give 
any reason for his opinion, or strengthen it, by the 
opinion of others. — 

Held, That the refusal of the Court to grant the contin- 
uance, was no ground for a new trial. Cook vs. The 
State, . - - - - - 


19. New trial granted because verdict contrary to evi- 
dence. When evidence is entirely circumstantial, it 
ought to connect the defendant with the criminal act. 
Newman vs. The State, - - - 633 
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20. New trial seldom granted to give a party an oppor- 
tunity to impeach a witness. or to introduce new cu- 

mulative evidence, and never unless the party asking 

the new trialis without fault and has shown the 

utmost diligence to procure the evidence before trial. 

Dickinson vs. Solomons, - - - - 684 














21. If the Court gives an erroneous charge to the jury 
and the verdict be in conformity with the charge, the 
party against whom it is given, is entitled to a new 
trial; and it is error to charge the jury that if a claim- 
ant construct a wood rack on the right of way of a 
Railroad Company taken from the land so claimed, 
such structure or use of it, is evidence of possession 
of the land from which the right of way was taken. 
Keller vs. Dillon, - : - ee | 











See Crim. Law, 5, 6. 


NON-SUIT. 









It is wrong to grant a nonsuit, if the evidence is sufli- 
cient to authorize the jury to find for the plaintiff, al- 
though it may not be sufficient to require them to do 
so. Phillips et al. vs. Brigham, Kelly § Co. et al., 617 








ORDINARY. 





The 29th section of the Act of 1851-2 (Pamphlet, pp. 
97-98) prohibiting Ordinaries and their legal partners 
from practicing or giving counsel in cases originating 
in their Courts or connected therewith, expounded. 
Massey vs. Calhoun, : - ~ - 127 






OBSTRUCTION OF ROADS. 






See Mandamus. 
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PARTIES, 
See Adm’rs and Ex’ors, 1. 


See amendment, 2, 4. 
See Writ of Error. 


PARTNERS. 


If one partner take the money of the firm, and apply it 
to the discharge of his separate debt, without the as- 
sent or knowledge of the other member, it cannot be 
recovered back, unless the separate creditor knew, or 
had reason to believe, that at the time of the payment 
it was partnership money. Wiley, Banks § Co. vs. 


Allen & Stanford, - - é iG 


PLANTERS AND MECHANICS BANK. 


. The Planters and Mechanics Bank ‘of Columbus had 
the power to purchase and again to sell its own stock. 


Robison vs. Beall, - : ‘ i 


. That a transfer of stock in the Planters and Mechan- 
ics Bank of Columbus, was made after the failure of 
the bank, did not render the transfer void, and, there- 
fore, did not prevent the transferee from becoming a 
stockholder, and as such, being liable under the 4th 
section of the bank’s charter. /d. 


. That the transfer of the stock of this bank, is made 
at a time when the bank is doingjbusiness, and is able 
to pay its debts, and made to a solvent person, does 
not, per se, relieve the stockholder making the trans- . 
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fer, from the liability created by the 11th section of 
the bank’s charter. 70. 















. The liability of the stockholders of the Planters and 
Mechanics Bank of Columbus, expired, with the ex- 
piration of the charter of the bank. Jb. 










PLEADING. 






. When a company is sued on a note purporting to 
have been given by A. B.,as Treasurer of the associ- 
ation, the authority to bind the company, under the 
Judiciary Act of 1799, must be denied on oath. Un- 
ion Dray Co. vs. Reid, . . - 107 















. A plea to the jurisdiction comes too late, upon the ap- 
peal, there having been a trial at common law upon 
the merits. Muscogee R. R. Co. vs. Neal, . 120 







. The Act of 1854, Pamphlet p. 92, is constitutional; 
and is not repealed by the Act of 1856. Pamphlet, 
p. 155. Lb. 






4. By mistake, a forthcoming bond was made payable 
to James B. Shaver instead of to Wm. B. Shaver. 

Held, That Wm. B. Shaver might sue at law on the 
bond, and show the mistake there.—Bernnine J. Sha- 

ver vs. McLendon, : - - 228 








5. An affidavit to a plea of non est factum that it is true 
to the best of defendant’s “remembrance,” is insufli- 
cient to support it. Moore vs. Morris, - 649 






See Amendment, 7. 






See Banks and Banking, 3. 
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POSSESSION, ADVERSE. 


. To constitute adverse possession, it is not enough for 
the claimant to go on the land, at intervals, cutting 
down trees, deadening timber, and buildiwg a cowpen, 
and then abandoning for a while the premises. Den- 
ham vs. Holeman. - e - wi 


. The inclosure in a field of a quarter of an acre of 
land,in the extreme corner, the field including por- 
tions of several adjoining lots, will not draw after it, 
the occupation of the whole lot. Jd. 

. Neither will the intention of the tenant to resume 
possession, be a compliance with the statute of limi- 


tations. Jd. 


. To constitute adverse possession, the tenant must ei- 
ther remain permanently upon the land, or occupy it 
in such a way as to leave no doubt upon the mind of 
the true owner, not only as to who the adverse claim- 
ant is, but that it was his purpose to keep him out of 
theland. Jd. , 


. Adverse possession must be made up of acts, which 
are open, visible, notorious and continuous. Tb. 


. Although one holds another’s land adversely for sev- 
en years, under color of title and claim of right, yet 
if he then abandons the land, he cannot claim the 
benefit of the statute of limitations. Vickery vs. Ben- 


son, - - > . . 
POSSESSION, NOTICE OF. 


. Possession may be looked to certainly by the jury, as 
evidence of notice, by a subsequent purchaser. 
Helms vs. O’ Bannon, - - - - 132 
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2. Is not possession itself notice, so far as to charge the 
purchaser with a knowledge of defendant’s title, to 
put him upon inquiry, so as to ascertain the truth? J6. 


POWER OF ATTORNEY. 


See Deeds and Probate of, 1, 2. 
PRACTICE IN SUPERIOR COURTS. 


1, When one party introduces in evidence a part of a 
conversation with the other, the other may introduce 
the rest of that conversation. Doonan vs. Mitchell, 


2, The propounder joined isstie with the caveator on the 
merits. 

Held, That this was at least prima fucie evidence, that 
the caveators were heirs, and therefore, that a motion 
of the propounder to dismiss their appeal, on the 
ground, that there was no evidence, that they were 
heirs, was properly overruled. Lamb vs. Girtman et 
al., - - - - - 


. Duty of the Court to admit material evidence to the 
jury, at any time before the argument before the jury 
is closed, provided the evidence was not within the 
knowledge of the party offering to introduce it before. 
Hook vs. Stovall, Dunn § Co., - Soseee, 


See Crim. Law, 1. 
See Evidence, 21. 


PRESUMPTIONS. 


1. In a suit by heirs at law for the recovery of their por- 
tion of a share of an estate, paid into the hands of 


VOL. xxvI.—48 





754 INDEX. 


another for the heirs entitled, the claimants cannot be 
required to show that there were no creditors of the 
estate from which the share was received: The pre- 
sumption of law is, that there are none, aud the de- 
fendant, if he raises the objection, must prove it. 
Brown et al., vs. Sockwell, - . - 


2, After the lapse of thirty years and upwards, it is legit- 
imate to presume that all the debts of an estate, if 
there were any, have been paid. Coleman, ex’or vs. 


Lane, - . . : 
See Deeds and Probate of, 3. . 
See Evidence, 8, 11. 
PRINCIPAL AND AGENT. 


1. The admissions of an agent, not made at the time 
when the fact transpires, upon which it is sought to 
charge his principal, but subsequently, being no part 
of the res gestxz, should be excluded. Griffin vs. M. 
& W. P. &.R.Co., . - - . 


. Agency is not to be proved, by merely proving, that 
the person who is assumed to he agent, signed a re- 
ceipt, as such agent. Doonan vs. Mitchell, adm’, 


See Evidence, 10. 


PRINCIPAL AND SURETY, 


1. In an action against several persons on a note signed 
by one of them as “security,” the judgment was 

against them generally, not specifying that it was 
against the latter as security, and the others as princi- 
pals, 
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Held, That this omission in the judgment, was nota 
ground for an illegality; also, that a failure by the 
plaintiff to observe instructions of the surety to make 
his money out of a principal is not a ground of ille- 
gality. Keaton et al. vs. Coz, - - - 


. There being no contract between a distributee of an 
estate and persons who become his sureties to the ad- 
ministratrix for property purchased at the sale, that 
the administratrix should hold on to his portion as an 
indemnity to such sureties, the fair and bona fide 
purchase of such share by the administratrix, without 
fraud or collusion to injure the sureties, does not dis- 
charge the sureties from their liability on the note on 
which they are surety. Higdon, adm’x vs. Bailey 
et al., - : - - - - 


A security who receives a note from his principal or 
a third person to be transferred to the creditor to whom 
he is bound, but who does not do it, but sues on the 
note himself, is not such a holder for value in the 
course of trade as to exclude a defence by that third 
person, which he might have set up against the payee; 
and that he held a conversation with the maker who 
agreed to give security on the note, does not estop 
him (the maker,) from setting up the defence. ob- 
ertson vs. Glenn, - - - 


PRISON BOUNDS BOND. 


. Where a debtor in ca. sa. gives a bond under the 
prison-bounds Act, and ese yes beyond the limits, but 
remains in the county, the Sheriff is not liable for 
not re-arresting and committing him at the expiration 
of the six calendar months. The creditor’s remedy 
is upon the prison-bounds bond. Gunn vs. Davis, 169 
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2. When a debtor in ca. sa. gives a prison-bounds bond 
under the Act of 1820, and afterwards applies for the 
benefit of the honest debtor’s Act, but being convic- 
ted of fraud is ordered into the custody of the Sheriff 
to be imprisoned until a full and fair surrender of his 
property is made, this is a new commitment, and no 
action will lie on the prison-bounds bond for a subse- 
quent escape. Lamar Sif vs. Foley, - - 180 









PROMISSORY NOTE. 










. Where the signature of a party is put, at the time it 
* was made, upon a promissory note, payable to another 

or bearer, and held by the payee continuously from 

the execution and delivery of the note, the location 

alone of the signature is not to control in settling the 
liability of the parties. Quin vs. Sterne, - - 223 




















. The signature of the maker of a note, is usually be- 
low, at the right hand; it is not essential, however, 
that it should be there; and it matters not in what 
part of the note it is placed, provided it can be ascer- 
tained who the maker is. And the same doctrine ap- 
plies to indorsers. 0. 








. There are but two original parties to promissory 
notes—makers and payees—and so longas the papers 
remain in the hands of the payee, the idea of an in- 
dorsement is excluded. Jo. 












. Plea of failure of consideration may be sustained 
against the transferee of a note, who takes it with a 
full knowledge of the contract, and that the consider- 
ation is liable to fail. Harris vs. Nichols, - - 413 







PURCHASER WITHOUT NOTICE. 






See Vendor’s Lien, 2. 
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RAILROADS—INJURIES TO PASSENGERS. 


Where the safety of a person is put in imminent jeopar- 
dy, by the gross negligence or want of ordinary care, 
by the servants of a railroad, and in attempting to es- 
cape injury, is seriously damaged, it is no relief to the 
company that the person misjudged as to the danger 
unless the plaintiff acted from a rash misapprehen- 
sion as to their true situation. Macon & W.R.R. Co. 
vs. Winn, - - - - - 


RECHKIVER. 


An order authorizing the sale of property by a receiver 
to raise money to pay taxes, or for any other purpose, 
should specify the property to be sold; and should 
be founded upon satisfactory proof as to the necessi- 
ty of such sale. Dixon,adm’r, vs. Rutherford, 










REMAINDER-MAN AND REMAINDER IN 
NAL PROPERTY. 


1. It is not necessary that the authority to create a re- 
mainder in personal property, should be in writing. 


Wyche et al. vs. Greene, - - 
a 


2. A remainder-man has the right to sell and convey his 
undivided interest in a tract of land; and the purcha- 
ser under him is not entitled to the occupation of any 
particular portion, but is joint tenant or tenant in 
common with the other remainder-men of the whole; 
which may be partitioned by sale, and the proceeds 
ratably apportioned, provided the value of the entire 
land would be depreciated by a division. Coleman 
vs, Lane, - - - - - 


SERVICE, ACKNOWLEDGMENT OF. 


An acknowledgment of service on a summonsin a Jus- 
tice’s Court, was in these words: “ We acknowledge 


PERSO- 
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due and legal service on the within summons.” 

Held, That the import of the acknowledgement was, 
tha there had been done, whatever was necessary, to 
make the service due and legal. Rodahan vs. Gog- 
gins, adm’r, - - - - 


See 4dm’rs & Ex’ors. 3. 
See Judgment § Lien of, 1. 
SELLING LIQUOR TO SLAVES. 


When liquor is furnished to a slave, it is to be presumed, 
prima facie, that it is furnished for the slave’s own 
use. Hines vs. The State, - - - 


See Crim. Law, 19. 


SHERIFF AND SHERIFF’S SALE. 


1. A Sheriff who is iii custody, under an order of Court, 
for failing to pay over money collected by him, may 
avail himself of the benefit of the insolvent debtors’ 
Act. Standley vs. Harrison, - - 


. A Sheriff, in not taking bail under process in his 
hands requiring it, and making no reply to a rule to 
make him and sureties special bail, should, with his 
sureties, be held bound as special bail. Townsendvs. 
Stoddard & Co. - - - - 


. Where the levying officer neglects to levy a fi. fa. in 
time to make the money by the next Term of the 
Court to which it is returnable, relying on the promise 
of defendant to pay it,and aninjunction is interposed, 
having no merit in it, and on account of which the 
officer has not, in fact, been prevented from making 
the money, he shall be liable on rule to pay the mon- 
ey himself. Caruthers vs. Sprayberry et al. 


4, The title to land ofa purchaser at Sheriff’s sale, can- 
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not be prejudiced by an entry of a levy on personal 
property, and its dismissal by the plaintiff Denham 
vs. Holeman, - - - - 


5. In an action brought to recover land, the defendant 
claimed by a purchase at Sheriff’s sale, under a fi. fa. 
which, at the time of the sale, had upon it, an entry 
three years old, to the effect, that money sufficient to 
satisfy the fi. fa. had been raised by the Sheriff, and 
that, “after taking commissions, the balance of the 
money,” had been “ paid over to the older fi. fas.” 
Held, That, nothwithstanding the generality of this en- 
try, it was not to be presumed, as against the purcha- 
ser at thesale, that the fi. fu. was paid off. 

The statute of the 32d, Henry the 8th, against bracery 
and the buying of titles, is not of force in Georgia. 
Webb vs. Cump, - - - - 


6. The Sheriff levies a fi. fa. in time to make the mon- 
ey by the last sale day before the Court to which it is 
returnable. He turns the process over to his succes- 
sor, and goes out of office. An affidavit of illegality 
is interposed, which arrests the execution. 

Held, That the Sheriff is not liable to be ruled for the 
money. Lauzham vs. Vaughan, - - 


7. A plaintiff in execution present ata sale made by the 
Sheriff, of property of defendant, to satisfy the execu- 
tion, is so far bound by anannouncement made by the 
Sheriff at the time of sale, as to the payment from the 
the proceeds of sale, of a lien claimed by a vendor of 
the property sold, that he cannot contest it, in a rule 
against the Sheriff for the money, unless the announce- 
ment was fraudulently or collusively made by the 
Sheriff, Bottoms vs. Mithvin & Sandford, 


See Culor of Title. 
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SLANDER. 


. To say of a person he is a thieving puppy, is action- 
able. Little vs. Barlow, - - : - 423 


. If such words were spoken in a connection which 
does not import a criminal charge, but it does not so 
appear in the plaintiffs declaration, the declaration is 
not demurrable. Jd. 


3. If words are not actionable, except as they are ap- 
plied to the person and intrinsic matter in reference 
to which they were spoken, the declaration should 
contain averments to admit proof of them. Jd. 


. To say to a white man, “negroes have been with 
your wife,’ meaning that negro men had had carnal 
communication with her, “and I can prove it,” with- 
out the allegation of special damage, is not actionable. 
McDonatp doubting. Castleberry et ux. vs. Kelly 
et ux. - - - - - 


STATUTE OF FRAUDS. 


. To make a third person not a party to the contract li- 
able upon a false representation as to the solvency of 
another, it must appear «ai /east 1st, that the entire 
credit was given upon these representations; 2d. If 
it were not a single transaction, then there must be 
some reasonable certainty as to the amount of the 
credit and the length of time to which it should ex- 
tend; and 3d, that the party giving the credit was not 
himself the victim ef blind credulity or overween- 
ing confidence. Newsom, ex’ors. vs. Jackson, 


. An agreement made before Christmas in 1854, to 
perform services as overseer for the year 1855, not be- 
ing in writing and no memorandum thereof in wri- 
ting signed by the party sought to be charged, is void 
under the statute of frauds, not being an agreement 
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to be performed within the space of a year from the 
time of the making thereof. Kelly vs. Terrell, 
adm’rz., - - - - - 


STATUTE OF LIMITATIONS. 


. The term “beyond seas” in a statute of limitations, 
is equivalent to without the limits of the State where 
the statute is enacted. Denham vs. Holeman, 


. The constitutionality of the act of limitations of 1817, 
(Cobb 567,) examined and affirmed. Jb. 


. V. held in his possession certain negroes which he 
had sold and conveyed to the children of B., but he 
so held them for those children; after thus holding 
them for some time, he delivered them to B., saying, 
take them, and hold them in trust for your children, 
B. took them, without objection to holding them for 
his children. 

Held, That B.’s possession thus acquired, was not ad- 
verse to his children’s title, and, therefore, that the 
statute of limitations would not run in favor of it, 
against their title. Johnson et al. vs. Brown et 
al., - - - - - - 


. The statute of limitations does not bar the suit of a 
negro for his freedom. Ponder vs. Cex, 


SUPERIOR COURTS, JURISDICTION OF. 


. When the Superior Court is opened and organized, 
at the regular time appointed by law for holding the 
same, itis competent for the judge to adjourn over to 
a future day or week, that he may see fit. Revel vs. 
Th State, - - - - - 

. The Superior Court has no jurisdiction to enforce the 
execution of an order issued by a Justice of the Peace 
before whom a possessory warrant for the restoration 







551 







182 


371 


485 


275 





762 INDEX. 


of personal property was sued out. Sherrill et al.vs. 
Parrott, - - . - - 


See Crim. Law, 11. 


SUPREME COURT PRACTICE. 


1. It is always incumbent on the plaintiff in error to 
show affirmatively, that the decision complained of is 
erroneous. And when the interrogatory is not incor- 
porated in the bili of exceptions, and the answer is 
legal or not, according to the question propounded, 
this Court will presume in favor of the judgment, 
that the question was asked in that form, which would 
authorize the answer. Heard vs. McKee, 


. A judgment of this Court was, simply; “that the 
judgment of the Court below, be reversed ;” the case 
in which it was rendered, was one in which there was 
a decision excluding offered evidence, and was an or- 
der dismissing the case. 


Held, That the word judgment, used in the judgment 
of this Court, referred to the order, rather than tothe 
decision. Wells. vs. Walker, - - - 


See Charge of the Court, 1. 


TITLE. 


The plaintiff in execution or the assignee of an execu 
tion, cannot, by making an entry of satisfaction on 
the execution, stating that it was satisfied by the sale 
to him of certain negroes, manufacture for himself a 
title to the negroes, and such entry cannot he admit- 
ted in evidence in support of his title. Dickinson vs. 
Solomons, - - - - - 


See Evidence, 31. 


See Grants, 1. 
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TRUSTS AND TRUSTEES, 






1. The tenant for life in property is entitled to the pos- 
session of the “corpus” of the property for his own 
use, subject to a right in the remainder-men to have 
the property in a state of security, to be forthcoming 

to them, on the termination of the life estate. Bow- 

man,ex’or and trustee, us. Long, - - 14 











. A trust in which the trustee has nothing to do,is an 
executed,and not an executory, trust. Jd, 







See Charge of the Court, 5. 






See Deeds and Probate of, 5. 






See Evidence, 29. 


VENDOR’S LIEN. 









1, A vendor’s lien upon land for the unpaid purchase 
money, will not be set aside in favor of a mortgage 
given by the vendee to secure an antecedent debt; nor 
will a purchaser, with notice at a judicial sale under 
the foreclosure of said mortgage, be protected against 
said lien; especially where he is a joint debtor, with 
the mortgagor, upon the debt intended to be secured, 
and the price at which the property was bid off by him 
is applied to the payment of said debt. Chance vs. 
McWhorter et al., - - - - 315 












2. A bona fide purchaser, without notice, will be protec- 
ted against the vendor’s lien. Collier vs. Hark- 
NESS, * . : - - - 362 










VERDICT. 






. Where a verdict has been inadvertently rendered in 
a common law action, which is restrained by injunc- 
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tion, the Court need not set aside the verdict, but suf- 
fer it to stand—restraining all further proceeding un- 
der it, until there can be a hearing in the equity cause, 
unless, in the mean time, the injunction is dissolved. 
Kile vs. Thompson, adm’r, - - 


. The Court may require an incomplete verdict, to be 
made complete, before receiving it. Cook vs. The 
State, - . . - * 


. To “conceal” another’s slave, is to *‘ hide” and to 
“harbor” the slave. Therefore, a verdict which finds 
concealing and employing, finds harboring, hiding, 
concealing and employing. Jd. 


See Crim. Law, 9, 10. 
WAIVER. 


See Crim. Law, 17. 


WARRANTY. 


1. Whether a covenant of warranty is to be soconstrued 
relatively to the quantity of land conveyed, as to be 
deemed an assurance to the purchaser of the exis- 
tence of that quantity, will in many cases, depend up- 
on the manner in which the particular deed is ex- 

_ pressed. 

Unless where the enumeration of the quantity is of the 
essence of the contract, and not matter of description 
merely, the covenant of warranty will not be broken 
by a deficiency in the quantity of land conveyed. 
Beall vs. Berkhalter, . - “ 


. Before the jury can find the full amount of a note 
given for a negro warranted to be sound, to the suit 
on which a plea of failure and partial failure of con- 
sideration is pleaded, the jury must find that the ne- 
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gro was not diseased at the time of the warranty. 
Hook vs. Stovall, Dunn §& Co. - ~ 


See Damages, 5. 
WIDOW AND ORPHAN, SUPPORT OF. 


1. The one year’s support allowed by the Acts of 1838 
and 1850, to the family of a testator or intestate, out 
of the effects of the estate, is paramount to the lien of 
a mortgage given by the deceased in his lifetime. 
Elfe & M. B. & L. Association vs. Cole. - 


WILLS, CONSTRUCTION OF. 


. J. H. made the following will: “I give to my son, 
F. H. Heard, in trust for Nancy Sill, two negroes, 
Bartley and Nat, with discretionary that if the said 
Sill relinquishes all claim against my estate for lot 
No. 30, 2d district, Pike county; which lot was given 
to him, not sold, and the said Nancy should have liv- 
ing children, but both of these things must occur be- 
fore the said F. H. Heard is authorized to give up the 
negroes, Bartley and Nat, to the said Henry Sill. But 
the said F. H. Heard hasa discretionary to give the 
said Nancy Sill, what he thinks is right, for the use 
of the negroes, Bartley and Nat, and at such times as 
she needs it; or in case she becomes a widow, then 
give her up the negroes, Bartley and Nat. Should 
the negroes never be given up to her, at her death 
they are to be equally divided between all of my chil- 
dren.” It is admitted that Henry Sill has not relin- 
quished his claim against the estate of the intestate 
upon the warranty in the deed to the Pike land, and 
that Nancy Sill has no children, and a bill is filed to 
require the defendant, as trustee, to account to Nancy 
Sill for the hire of the two negroes, it being alleged 
in the bill that she has need for the fund. 
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Held, That there was equity in the bill; this not being 
a naked power, the non-execution of which will never 
be aided by the Courts, but a trust power in favor of 
one whose claim is founded upon the meritorious 
consideration of blood, and that the performance of 
the trust must not be nominal or illusory, but sub- 
stantial and beneficial; and further, that the, necessi- 
ty of the cestuz que trust need not amount to absolute 
want orindigence. Heard, trustee, vs. Sill et ux. 


. Where an estate is given for life to the widow of the 
testator, with remainder to seven children, by name, 
after the lapse of thirty years and upwards, the Courts 
will presume that the life estate has vested by the 
assent of the executor, and with it the remainder in the 
remainder-men; and upon the death of the tenant for 
life, the property does not revert to the executor, but 
continues in the line of direction given to it by the 


will. Coleman ex’or vs. Lane, - . - 51 


. 6th and 9th items of the will of James Bonner, de- 
ceased: “I give and bequeath te my daughter, Nan- 
cy C. Andrews, and the legitimate heirs of her body, 
the following property, to-wit: A woman named Pol- 
ly, and her three children, viz: Mary, Susan and El- 
len; also Big Mary, having given her a mare, saddle 
and bridle, bed, &c. heretofore.’ 

“T appoint Oliver P. H. Bonner and Richard W. Bonner, 
my sons, executors on my said estate, to carry into 
effect this my last will and testament at my demise. 
I also appoint them my trustees, to carry into effect 
that part of this my last will and testament in regard 
to the negroes given to my daughter Nancy C. Bonner, 
formerly, now Nancy C. Andrews,” 

Held, That by the terms of said will, no separate estate 
was created in Mrs. Andrews, the daughter of the tes- 
tator. Andrews vs. Bonner, trustee, - 
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a 






4, It is a violation of the law of Georgia, for a testator 
to convey property to his slave. Lamb vs. Girtman 
et al., - - - - - - 625 










See Manumission. 







WILLS, EXECUTION AND PROBATE OF. 






1. Where a testator makes his will in extremis, being 
feeble from age and disease,and is racked with bodily 
pain, to make the attestation sufficient, under the sta- 
tute of frauds, the testator’s position should be such 
as to enable him, without change of situation, to see 
the witness subscribe the will; to bring the factum of 
the attestation within the scope of his vision, by look- 

ing in that direction. Reed et al. vs. Roberts, - 294 














2, The mere recognition of a void will, cannot make 
the will valid. Lamb vs. Girtman et al., - 625 






3. In cases of caveat of the probate of a will, the will 
and the allegations, if any, in support of it, and the ca- 
veat, or allegations against it, constitute the pleadings, 
and they ought to be submitted to the jury as making 
the issue between the parties. The reading of the 

will to the jury is no evidence of its validity. Carrie 

et al vs. Cumming et al., - - - 690 












4, A will written by an executor, who is also a principal 

legatee, ought not to be established without proof of 
instructions or knowledge of contents by the testator. 
Ib. 










5. A will is lawful or unlawful according to the act and 
intention of the testator, and its character in that res- 
pect does not depend on the object or purpose of the 
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legatee in respect to the property bequeathed to him. 
Ib. 


See Charge of the Court, 6. 


WRIT OF ERROR. 


The parties to a controversy, agreed to submit it to the 
decision of the Judge, and to let him fix the fees of 
their counsel, with the right to the counsel, to except 
to his decision, and bring it before the Supreme Court. 
The counsel submitted their claims for fees, to the 
Judge, and he fixed the amount of their fees. To his 
decision, a portion of the parties to the submission 
filed a writ of error, but failed to make the counsel 
parties to the writ. 

Held, That the counsel were necessary parties to the 
writ; and for want of them, the writ was dismissed 
onmotion. Barksdale et al. vs. Bunkiey, Harvey et al. 398 











